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STATEMENT OF QUESTIONS PRESENTED 

1. Does a complaint alleging violations of the Na¬ 
tional Housing Act of 1949, as amended, in the adminis¬ 
tration of said Act on the part of the officials charged 
with such administration, state a cause of action upon 
which relief can be granted? 

2. Do persons adversely affected or aggrieved by the 
unlawful administration of the National Housing Act, as 
amended, on the part of the officials charged with such 
administration, have standing to seek judicial review 
thereof? 

3. In an action to review the legality of the adminis¬ 
tration of the National Housing Act, as amended, by the 
officials charged with its administration, in connection 
with the grant of Federal funds to a local government 
agency, is that local government agency an indispensable 
party without which the suit cannot proceed? 
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Albert M. Cole, Administrator, and 
Jajhes W. Follest, Urban Renewal Commissioner 
of the Housing and Home Finance Agency 
of the United States of America 

Appellees. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from an order dismissing the com¬ 
plaint of the appellants in the Court below on a motion 
to dismiss made by the appellees. The order of dismissal 
was entered on Jnly 28, 1955, and this appeal was noted 
on Jnly 29, 1955. Jurisdiction is invoked by virtue of 
Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

Section 103(a) of Title I of the National Housing Act of 
1949, quoted above, on page 6, and hereinafter referred 
to as the Act, authorizes the making of capital grants to 
local public agencies for the purpose of carrying out “the 
elimination of sub-standard and other inadequate housing 
through the clearance of slums and blighted areas”, in 
accordance with specific conditions established in the Act 

The Committee on Slum Clearance of the City of New 
York in August, 1953, recommended to the city Board of 
Estimate that the committee be authorized to apply to 
the Housing and Home Finance Agency, the Federal 
Government agency charged with the administration of 
the Housing Act, and hereinafter referred to as the Housing 
Agency, for a grant under the Act, after report by the 
City Planning Commission, in connection with a slum 
clearance plan for clearing an area known as the Wash- 
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ington Square Southeast area in Manhattan. The report 
of the Committe contains the following statement: 

“The existence of residential land use within the 
site, although insignificant, is anachronous. It occurs 
in but 4 blocks and occupies 0.6 acre (3.97%) of the 
improved property. . . 

The City Planning Commission thereafter held public 
hearings, following which they favorably recommended 
the project by a 3-to-2 vote. The unusual character of 
the project area was well-described by Vice Chairman 
F. J. Bloustein in his dissenting opinion, reading in part 
as follows: /: 

“I have not been convinced that the Ledevelopment 
plan, even as modified, is satisfactory and well con¬ 
ceived at the proposed location. Furthermore, I fail 
to see compliance with the Federal Housing Act of 
1949 and for those reasons I disagree with my col¬ 
leagues. 

“In this instance we are not dealing with the usual 
case involving the elimination of a slum residential 
area because it was found to be sub-standard and in¬ 
sanitary. It is intended to eliminate a number of 
substantial loft and commercial buildings, a large 
percentage of them in good condition, to make way 
for high cost rental units. It is conceded that the 
area involved, with the exception of a very few resi¬ 
dential buildings involving perhaps the relocation of 
less than 140 tenants, consists in the main of com¬ 
mercial and loft type buildings. We were told at the 
public hearing that the majority of the buildings are 
in good condition and that they comply with perti¬ 
nent statutes. The worst that can be said about the 
buildings is that many of them may be old and obso¬ 
lete. Such condition by itself does not call for the 
demolition of the buildings in this area as slum build¬ 
ings under the authority of the Federal Housing Act 
of 1949. 

“The proposal would substitute one type of facility 
for another—the dislocation of a group of commercial 
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tenants to make room for a group of residential 
tenants and educational buildings.” 

The New York City Board of Estimate approved the 
plan on January 26, 1954, and application was made to 
the Housing Agency for a capital grant, which applica¬ 
tion was approved and a contract signed whereby ap¬ 
pellees agreed that the Federal Government would bear 
two-thirds of any loss incurred by the city in conjunc¬ 
tion with the acquisition of the project area and its resale 
to private developers. 

Appellants, plaintiffs below, twenty-one in number, all 
conduct businesses in the area to be cleared under this 
program. Two are owners of the property they occupy, 
the remaining nineteen being tenants under lease. Ap¬ 
pellants filed a complaint in the United States District 
Court for the District of Columbia against appellees, 
alleging that the actions of appellees in conjunction with 
the project were contrary to law, arbitrary and capri¬ 
cious, and an abuse of discretion, that appellants will be 
irreparably injured if such illegal acts are not restrained, 
and asking that appellees be enjoined from proceeding 
in connection with the project. The illegal acts of which 
appellants complain, in summary, are the following: 

1. Appellees have concurred in and approved a con¬ 
tract between the City of New York and New York 
University for the redevelopment for educational pur¬ 
poses of a portion of the area to be rehabilitated, which 
contract fails to comply with the requirements of Section 
110(b) of the Act, quoted on page 6 below, in that the 
said New York University is not firmly bound under the 
contract ever to erect any academic buildings on the 
site (See Para. 12 through 16 of Amended Complaint, 
pages 8A-11A, Joint Appendix.) 

2. Appellees have concurred in and approved the 
planned project, and agreed to provide financial assistance 
therefor from Federal funds, despite their knowledge of 
significant misrepresentations and departures from the 
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official project plan on the basis of -which said project had 
been authorized, and in violation of the contract pro¬ 
viding Federal financial assistance, and in failing to take 
official action based on snch improprieties (See Para. 17 
through 25 of Amended Complaint, pages 11A-13A, Joint 
Appendix.) 

3L Appellees have concurred in and approved the ar¬ 
rangement for the sale of the land, and committed Federal 
funds therefor, prior to any determination that the fair 
value of the property would be received, contrary to Sec¬ 
tion 110(c)(4) of the Act, quoted on page 7 below, (See 
Para. 26 through 32 of the Amended Complaint, pages 
14A-15A, Joint Appendix.) 

4. Appellees have concurred in and approved the re¬ 
payment of $25,000.00 to New York University, repre¬ 
senting the cost of a preliminary survey and planning 
study, as part of the cost of the project, to be financed 
in part by the Federal Government, in violation of Section 
110(d) of the Act, quoted on page — above. (See Para. 
33 through 35 of the Amended Complaint, page 15A, Joint 
Appendix). A 

Appellants alleged further that the City of New York 
is authorized to proceed with the project only if appel¬ 
lees participate in the plan, and that the unlawful acts 
of appellees will result in the eviction of appellants with¬ 
out any compensation whatever, including the costs of 
removal and relocation of their businesses. (See Para. 
10-25 of Amended Complaint, pages 8A-13A, Joint Ap¬ 
pendix.) 

Appellees filed a motion to dismiss on the following 
grounds: (1) that the complaint failed to state a cause 
of action; (2) that the plaintiffs lacked standing to sue; 
and (3) failure to name an indispensable party, to wit: the 
City of New York. The Court granted the motion to 
dismiss, and it is from this dismissal that appellants 
appeaL 
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STATUTES INVOLVED 

Housing Act of 1949, as amended: 

“Section 103(a) The Administrator may make cap¬ 
ital grants to local public agencies in accordance with 
the provisions of this title for urban renewal proj¬ 
ects : Provided, That the Administrator shall not make 
any contract for capital grant with respect to a project 
which consists of open land. The aggregate of such 
capital grants with respect to all the projects of a 
local public agency on which contracts for capital 
grants have been made under this title shall not ex¬ 
ceed two-thirds of the aggregate of the net project 
costs of such projects, and the capital grant with re¬ 
spect to any individual project shall not exceed the 
difference between the net project cost and the local 
grants-in-aid actually made with respect to the proj¬ 
ect.” (42 U.S.C.A. 1453) 

“Section 106(c)(1) In the performance of, and with 
respect to, the functions, powers, and duties vested in 
him by this title, the Administrator, notwithstanding 
the provisions of any other law, may— 

(1) sue and be sued;” (42 U.S.C.A. 1456(c)(1)) 

“Section 110(b) ‘Urban renewal plan’ means a 
plan, as it exists from time to time, for an urban 
renewal project, which plan (1) shall conform to the 
general plan of the locality as a whole and to the 
workable program referred to in section 101 hereof; 

(2) shall be sufficiently complete to indicate such land 
acquisition, demolition and removal of structures, re¬ 
development, improvements, and rehabilitation as may 
be proposed to be carried out in the urban renewal 
area, zoning and planning changes, if any, land uses, 
maximum densities, building requirements, and the 
plan’s relationship to definite local objectives respect¬ 
ing appropriate land uses, improved traffic, public 
transportation, public utilities, recreational and com¬ 
munity facilities, and other public improvements; and 

(3) shall include, for any part of the urban renewal 
area proposed to be acquired and redeveloped in ac¬ 
cordance with clause (1) of the second sentence of 
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section (c) of this section, a redevelopment plan ap- 

f roved by the governing body of the locality.” (42 
r.S.CJL 1460(b)) 

“Section 110(c) (4)(4) ‘Urban renewal project’ or 
‘project’ may inclnde undertakings and activities of a 
local public agency in an urban renewal area for the 
elimination and for the prevention of the develop¬ 
ment or spread of slums and blight, and may involve 
slum clearance and redevelopment in an urban re¬ 
newal area, or rehabilitation or conservation in an 
urban renewal area, or any combination or part there¬ 
of, in accordance with such urban renewal plan. For 
the purposes of this subsection, ‘slum clearance and 
redevelopment’ may include ... (4) making the land 
available for development or redevelopment by pri¬ 
vate enterprise or public agencies (including sale, in¬ 
itial leasing, or retention by the local public agency 
itself) at its fair value for usues in accordance with 
the urban renewal plan. For the purposes of this sub¬ 
section ‘rehabilitation’ or ‘conservation’ may include 
the restoration and renewal of a blighted, deteriorated, 
or deteriorating area by . . . (4) the disposition of 
any property acquired in such urban renewal area 
(including sale, initial leasing, or retention by the 
local public agency itself) at its fair value for uses 
in accordance with the urban renewal plan.” (42 
U.S.CJL 1460(c) (4) (4)) 

“Section 110(d) (3)(ii) (in pertinent part) ‘Local 
grants-in-aid’ shall mean assistance by a State, mu¬ 
nicipality, or other public body, or (in the case of 
cash grants or donations of land or other real prop¬ 
erty) any other entity, in connection with any proj¬ 
ect on which a contract for capital grant has been 
made under this title, in the form of . . . (3) the 
provision, at their cost, of public buildings or other 
public facilities . . . which are necessary for carrying 
out in the area the urban renewal objectives of this 
title in accordance with the urban renewal plan: . . . 
And provided further, that for the purpose of com¬ 
puting the amount of local grants-in-aid under this 
section 110(d), the estimated cost (as determined by 
the Administrator) of parks, playgrounds, public 
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buildings, or other public facilities may be deemed to 
be the actual cost thereof it . . . (ii) the Administra¬ 
tor has received assurances satisfactory to him that 
such park, playground, public building, or other public 
facility will be constructed or completed when needed 
and within a time prescribed by him.’ 7 (42 U.S.CA.. 
1460(d)(3)(h)) 

Federal Rules of Civil Procedure: 

“Rule 19(b) Effect of Failure to Join. When per¬ 
sons who are not indispensable, but who ought to be 
parties if complete relief is to be accorded between 
those already parties, have not been made parties and 
are subject to the jurisdiction of the court as to both 
service of process and venue and can be made parties 
without depriving the court of jurisdiction of the 
parties before it, the court shall order them sum¬ 
moned to appear in the action. The court in its dis¬ 
cretion may proceed in the action without making 
such persons parties, if its jurisdiction over them as 
to either service of process or venue can be acquired 
only by their consent or voluntary appearance or if, 
though they are subject to its jurisdiction, their 
joinder would deprive the court of jurisdiction of the 
parties before it; but the judgment rendered therein 
does not affect the rights or liabilities of absent per¬ 
sons.” (Fed. Rules Civ. Proc. rule 19(b) 28 U.S.C.A.) 

Administrative Procedure Act: 

“Section 10(a) Any person suffering legal wrong 
because of any agency action, or adversely affected or 
aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review 
thereof.” (5 U.S.C.A. 1009(a)) 

STATEMENT OF POINTS 

1. The amended complaint, the allegations of which 
must be accepted as correct for purposes of the motion 
to dismiss granted by the Court below and this appeal, 
alleges violations of law in the administration of authority 
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granted under Federal statutes, which constitute causes 
of action on the basis of which, if proven on trial of the 
merits, the Court below has power to grant relief. 

2. Appellants have standing to seek review of alleged 
illegal actions on the part of appellees, under the terms 
of the Housing Act of 1949, as amended, which appellees 
are charged with administering, under the Administra¬ 
tive Procedure Act, and under the equity powers of the 
Court below. 

3. In actions to review the legality of administrative 
acts in connection with financ ial grants, the beneficiaries 
of such grants are not indispensable parties to such 
actions without whose joinder those actions cannot pro¬ 
ceed. 

SUMMARY OF ARGUMENT 

1. The amended complaint sets out four different de¬ 
tailed allegations of illegality in the actions of appellees 
under the statute they are charged with administering, 
asks for declaratory judgment and requests injunctive 
relief based on such unlawful acts. On a motion to dis¬ 
miss, such allegations are taken as true. Accordingly, 
the amended complaint sets forth four causes of action, 
any one of which could provide the basis for relief within 
the equity power of the Court. The Court below erred 
in di s missing the cause for failure to state a claim on 
which relief can be granted. 

2. Appellants have standing to request judicial review 
of the alleged unlawful actions of appellees, under the 
language of the Housing Act of 1949, the Administrative 
Procedure Act, and the equity powers of the Court The 
Court below erred in dismissing the cause on the ground 
that they lacked standing to sue. 

3. This is a suit seeking the review of alleged illegal 
acts by administrative officers under a statute providing 

A 
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for the granting of financial assistance to local authori¬ 
ties. The City of New York, the local authority which 
applied for and received approval of snch a grant, is not 
an indispensable party, but at most, conditionally neces¬ 
sary. Buie 19(b) of the Federal Buies of Civil Procedure 
specifically provides that in Buch cases the Court may 
proceed, and that rights of absent parties shall not be 
affected by any judgments rendered. Full opportunity 
was accorded the City to appear, and its interests will 
undoubtedly be fully presented in a hearing on the 
merits. The appellants will be left remediless if the cause 
cannot be heard on its merits. Accordingly, the Court 
below erred in dismissing the cause for failure to join 
the City of New York. 

ARGUMENT 

I 

The Amended Complaint States a Cause of Action 

The applicable law in determining this question was 
summarized by this Court in West Coast Exploration Co. 
v. McKay, 93 U.SApp.D.C. 307, 213 F.2d 582, as follows: 

“On demurrer, or motion to dismiss, the Court accepts 
as true, unless they are palpably unsubstantial and 
frivolous, the allegations of the complaint; if, so 
accepting them, the Court finds that the facts stated 
constitute a cause of action, the Court will hear the 
case—and this notwithstanding the fact that upon 
the hearing it may appear that the allegations are 
not sustainable and that the case must therefore be 
dismissed on the merits.” 

The allegations of the amended complaint, printed in 
full beginning on page 2A of the Joint Appendix, are 
summarized above, beginning on page 6. In it are 
set out in detail four different allegations of unlawful 
acts on the part of appellees in their administration of 
the Act, on the basis of which appellants request injunc- 
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tive relief. This follows the usual form of a complaint 
for review of administrative action. In the event, on 
the hearing of the canse on its merits, the trial conrt 
should determine that the allegations are proven, there 
is no reason why the Conrt cannot, in the exercise of its 
jurisdiction over appellees, grant the relief requested. 

n 

APPELLANTS HAVE STANDING TO SUE 

Appellants’ amended complaint alleges that they will 
be injured as a result of appellees’ actions in violation 
of law. For purposes of the motion to dismiss, and this 
appeal, this allegation must be accepted. West Coast Ex¬ 
ploration Co. v. McKay, supra, page 10. 

The issue, then, is whether appellants under the cir¬ 
cumstances set out in the amended complaint have stand¬ 
ing to seek judicial review. This subject of standing has 
received considerable current written consideration, in¬ 
cluding a recent article of Professor Kenneth Culp Davis 
in the March, 1955 issue of the Minnesota Law Review, 
Volume 39, page 353, where he states as follows: 

“The reasons in favor of permitting a challenge of 
governmental action by one who is in fact adversely 
affected by that action are very powerful The strong¬ 
est reason is the principle of elementary justice that 
one who is in fact hurt by illegal action should have 
a remedy. The second reason is that the artificiality 
and complexity of the law of standing would disap¬ 
pear if the Courts would follow the simple idea that 
one who is in fact hurt may challenge; the large 
amount of litigation over unnecessary complexities of 
the law of standing is wasteful The third reason 
applicable to the federal system lies in the attempt 
behind the Administrative Procedure Act” 

In Section 106(c)(1) of the Act, quoted above on 
page 6, Congress specifically provided for suit against 
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the Administrator in the performance of his functions 
and duties under the Act. Furthermore, Section 10(a) 
of the Administrative Procedure Act, quoted above on 
page 8, provides that any person suffering legal wrong 
or adversely affected or aggrieved by agency action may 
seek judicial review. 

The United States Supreme Court, in the case of 
Federal Comrmomcations Commission v. Sanders Bros. 
Radio Station, 309 U.S. 470, had occasion to consider 
the question of the standing of a competitor to seek re¬ 
view of the issuance of a license to a broadcasting sta¬ 
tion, under statutory language practically identical with 
Section 10(a) of the Administrative Procedure Act. The 
Court held the competitor to have standing, its opinion 
reading in part as follows: 

“Congress . . . may have been of opinion that one 
likely to be financially injured by the issuance of a 
license would be the only person having a sufficient 
interest to bring to the attention of the Appellate 
Court, errors of law in the action of the Commission 
in granting the license. It is within the power of 
Congress to confer such standing to prosecute an 
appeal. We hold, therefore, that the respondent had 
the requisite standing to appeal and to raise in the 
Court below any relevant question of law in respect 
to the order of the Commission.” 

Ever since the celebrated decision in Marbury v. Madi¬ 
son, 1 Cranch 137, the problem of placing restraints on 
executive authority has been given continuous recogni¬ 
tion by American courts. See Fleming v. Moberly Milk 
Products Co., 82 U.S.App.D.C. 16, 160 F.2d 259, 265. The 
Administrative Procedure Act, enacted after extended 
consideration, was intended to broaden the judicial re¬ 
viewability of administrative action. Judge Holtzoff of 
the United States District Court for the District of Co¬ 
lumbia had the occasion to compare the Federal Com¬ 
munications Act provision on reviewability with that of 
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the Administrative Procedure Act, in the case of American 
President Limes v. Federal Martime Board, 122 F. Supp. 
346. The Court concluded that though the plaintiff in that 
action had suffered no legal wrong under the first clause 
of Section 10(a) of the Administrative Procedure Act, if 
the plaintiff in the Samders case had standing, the plain¬ 
tiff in the case being decided did also, in light of the prac¬ 
tical identity in statutory language. The Court said 
further: 

“Contemporary discussion and debate clearly demon¬ 
strate that one of the main objectives of the Adminis¬ 
trative Procedure Act was to extend the scope of judi¬ 
cial review. One of its purposes was to enlarge the au¬ 
thority of the courts to check illegal and arbitrary ad¬ 
ministrative action. The courts stand between the citi¬ 
zen and administrative officers. The statute created no 
new remedies but contemplated the use of the estab¬ 
lished types of proceedings to achieve its ends. On 
the other hand, it broadened the scope of judicial re¬ 
view and it enlarged the class of persons who were 
given standing to invoke the judicial process.” 

Thus, under the Administrative Procedure Act alone, 
without other empowering language in the statute directly 
involved in this action, the right to sue exists. The San¬ 
ders doctrine was expanded in Scripps-Howard v. Federal 
Communications Commission, 316 U.&. 4, and Fed¬ 
eral Comimmicatioms Commission v. National Broadcast¬ 
ing Co., 319 U.S. 239. In the latter decision, the Court, 
in discussing the Samders case, said that despite the lack 
of property right, “economic injury gave the existing 
station standing to present questions of public interest 
and convenience by appeal from the order of the Com¬ 
mission.” 

4 

Professor Davis, in the article quoted from above, after 
reviewing the legislative history of the Administrative 
Procedure Act and the effect of the Samders decision and 
cases following it, said as follows: 
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“The Sanders’ doctrine already has had considerable 
impact upon the law of standing, and it is likely to 
continue to be of central importance. The practical 
effect of the doctrine is essentially sound; one wiho 
is in fact adversely affected should have standing to 
challenge the legality of administrative action.” 

The decision of the Court below is contrary to the 
language and spirit of the Sanders case, and this Court 
should not permit it to stand. In Associated Industries v. 
Ickes, 134 F.2d 694, the Second Circuit Court of Appeals 
applied an even broader principle in upholding the right of 
an association of coal consumers to challenge a Federal 
order directing an increase in minimum coal prices. The 
Court, in an opinion by Judge Frank, said in part as 
follows: 

“While Congress can constitutionally authorize no 
one, in the absenec of an actual justiciable contro¬ 
versy, to bring a suit for the judicial determination 
either of the constitutionality of a statute or the 
scope of powers conferred by a statute upon govern¬ 
ment officers, it can constitutionally authorize one of 
its own officials, such as the Attorney General, to 
bring a proceeding to prevent another official from 
acting in violation of his statutory powers; for then 
an actual controversy exists, and the Attorney Gen¬ 
eral can properly be vested with authority, in such a 
controversy, to vindicate the interest of the public or 
the government. Instead of designating the Attorney 
General, or some other public officer, to bring such 
proceedings, Congress can constitutionally enact a 
statute conferring on any non-official person, or on 
a designated group of non-official persons, authority 
to bring a suit to prevent action by an officer in viola¬ 
tion of his statutory powers; for then, in like manner, 
there is an actual controversy, and there is nothing 
constitutionally prohibiting Congress from empower¬ 
ing any person, official or not, to institute a proceed¬ 
ing involving such a controversy, even if the sole 
purpose is to vindicate the public interest. Such per¬ 
sons, so authorized, are so to speak, private Attorney 
Generals.” 
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The equity powers of the Court provide an entirely in¬ 
dependent basis for judicial review of administrative 
action, as discussed in the opinion of this Court in Em¬ 
bassy Dairy v. Camalier, 93 U.S.App.D.C. 364, 211 F.2d 
41, involving a suit to review the manner and extent of 
application of inspection and licensing requirements under 
Federal statute, which was dismissed by the court below 
for lack of standing. The Courts opinion reads in part 
as follows: 

“Because we think the allegations of the complaint 
underlying this challenge state a case for equitable 
relief which the District Court has jurisdiction to en¬ 
tertain, we hold that dismissal of the suit was error. 
. . . Thus, the complaint asserts, in effect, that there 
has been a legislative declaration of rights, that there 
is an inadequacy of administrative review, and that 
there is occasion to resort to equitable remedies. 
These are ‘the elements’ said by the Supreme Court in 
Columbia Broadcasting System v. United States to be 
‘prerequisite to judicial review\ Although that case 
was brought under a provision of the Federal Com¬ 
munications Act authorizing review of Commission 
orders by a 3-judge court proceeding under the 
Urgent Deficiencies Act it^ was, nevertheless, a ‘ple¬ 
nary suit in equity’. And in connection with our dis¬ 
cussion of that case in United Gas Pipe Line Co. v. 
Federal Power Commission, we said, ‘Where no pro¬ 
vision is made for a 3-judge court, there is .abundant 
authority that a similar suit, to enjoin the action of 
an administrative agency acting illegally and threat¬ 
ening irreparable injury, will lie in District Court’ ”. 

In the present case, the Act establishes legislative re¬ 
quirements which must be complied with by appellees in 
their actions. Even if it should be determined that the 
Act itself, and the Administrative Procedure Act, do not 
provide legislative authority for judicial review, since 
no other review provision exists under the Act, the Court 
below in the exercise of its equity powers has authority 
to entertain this action, to prevent irreparable injury to 
appellants, who are faced with the loss of their liveli- 


16 


hoods. Many of their businesses are dependent on their 
locations in the particular area, and have been built up 
over a period of many years. This project will require 
the vacation of approximately 3,000,000 square feet of 
loft space, substitute space of this kind being practically 
unavailable in the surrounding area. In addition, appel¬ 
lants will have to pay the entire cost of relocation, no pro¬ 
vision being contained in the Act for assisting in com¬ 
mercial relocation, requiring only that aid in relocation 
be accorded to residential tenants. They thus have a 
very real and direct interest in appellees’ actions under 
the Act, and should if at all possible be permitted to ob¬ 
tain review on the merits of the legality of those actions. 
As was said in a recent article by one of counsel for 
appellees on the subject of standing (Vol. 41, American 
Bar Association Journal, August 1955, page 718), and 
particularly the responsibility of the courts in determin¬ 
ing the boundaries of judicial review in light of the usual 
silence of subsidy statutes in that respect: 

“This imposes upon the judiciary an almost legisla¬ 
tive function in which ‘pragmatic judgments’ may be 
expected to play as large a role as ‘analytic interpre¬ 
tations’. Earlier concepts undoubtedly will continue to 
be relied upon, although it may be hoped that, in the 
spirit of the Adminstrative Procedure Act, the courts 
will be receptive to arguments enlarging their juris¬ 
dictional orbit.” 

It is submitted that appellants have standing: (1) 
under the language of Section 106(c)(1) of the Act; (2) 
under the Administrative Procedure Act; and (3) under 
the equity powers of the Court. 
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THE CITY OF NEW YORK IS NOT AN 
INDISPENSABLE PARTY 

As set out beginning on page 10 above, this is a suit 
by appellants against appellees to enjoin certain acts al¬ 
leged to be unlawful. The City of New York is men¬ 
tioned in the amended complaint as having submitted a 
redevelopment plan to appellees and having received a 
capital grant contract therefor from appellees. However, 
this contract is not essential to the action, since it could 
nor alter the duties of appellees under the Act. No re¬ 
quest is made by appellants that the contract be annulled, 
nor is any relief whatever requested against the City. 
The sole relief asked is that appellees be required to com¬ 
ply with the statute they are charged with administering. 

Appellees take the position, however, thalt the City is 
an indispensable party, and that without its joinder, the 
suit cannot proceed. The effect of such a determination 
would be to deny appellants a forum in which to present 
their cause, since by the same token that the city cannot 
be served with process in the District of Columbia, or 
made to appear unless it chose to do so voluntarily, ap¬ 
pellees are not subject to suit except in the District. Ap¬ 
pellants offered in open court below to transfer the ac¬ 
tion to New York if the appellees felt that jurisdiction 
would be a more appropriate one, since the City could be 
served there, but no reply was received. 

There is, further, no reason to believe that the inter¬ 
ests of the City will not be fully presented on a hearing 
of this cause on its merits. The City requested from 
counsel for appellants that a copy of the complaint be 
delivered to it, and such was done on July 14, 1955, one 
day after the action was filed. Also, a member of the 
Office of the Corporation Counsel of the City of New 
York sat at counsel table in the Court below. Appellants 
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have stated in court that they would interpose no objec¬ 
tion to the City’s intervention in this action and have so 
advised the City in writing on July 14, 1955, but the City 
has not chosen to intervene. 

What is important to appellants is not the particular 
jurisdiction where this cause is heard, but rather the op¬ 
portunity to have it considered on its merits. 

To accept appellees’ argument would mean that it would 
be impossible to bring a suit to restrain illegal adminis¬ 
trative action unless all the beneficiaries of such illegal 
action could be served in the District of Columbia. Buie 
19(b) of the Federal Buies of Civil Procedure, quoted 
above on page 8, covers this problem and provides that 
if jurisdiction over interested parties cannot be obtained 
except with their consent, the Court may proceed, but the 
rights or liabilities of absent persons shall not be affected 
by any judgment rendered therein. 

This Court had the opportunity to consider this ques¬ 
tion in the case of Gauss v. Kirk, 91 U.S.App.D.C. 80, 
198 F.2d. 83, which involved an action to recover a 
$500.00 deposit with an agent under a contract for the 
purchase of Teal estate. The suit was brought by the 
purchaser against the agent, and the sellers, named 
Bowen, were not served. The opinion of the Court reads 
in part as follows: 

“Moore’s Federal Practice, VoL 3, 2154-5 (2nd ed. 
1948), indicates that the true rule of indispensability 
calls for a reconciliation of the desirability on the 
one hand of preventing multiplicity of suits and ob¬ 
taining a complete and final decree between all the 
interested parties, and on the other hand, of having 
some adjudication if at all possible rather than none, 
leaving the parties remediless because of ‘an ideal 
desire to have all interested persons before the 
court.’ 3 This is an interpretation of the applicable 
principles which in the end guides our decision in 
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this case ... To hold the Bowens indispensable 
would result, if they cannot be summoned, in pre¬ 
cluding any adjudication between the parties who 
are before the court Moore^ supra. In this situa¬ 
tion the Bowens should be deemed conditionally nec¬ 
essary but not indispensable parties, and a procedure 
such as is prescribed by Buie 19(b) of the Fed. B. 
Civ. P., places the duty on the trial court, if circum¬ 
stances permit, to summon ‘persons who ought to be 
parties if complete relief is to be accorded between 
those already parties. . . .’ If circumstances do not so 
permit, as where such persons are not summonable, 
either by personal service within the District, or 
otherwise, the court < in its discretion may proceed in 
the action without making* such persons parties... 

Moore’s Federal Practice states the policy consideration 
underlying this rule as follows (VoL 3, page 2198): 

“. . . but we have called attention to the desirability 
of not expanding the concept of indispensable parties 
to the point that parties having rights warranting ad¬ 
judication are left remediless, if it is at all possible 
to proceed with the parties before court, and that a 
court of equity ‘will strain hard to reach that re¬ 
sult’.” 

The position of appellees appears to be that irrespec¬ 
tive of the merits of appellants’ cause, there is no forum 
in which it can be adjudicated. The effect would be to 
leave appellants with a right but no remedy. This in¬ 
equitable result is one which a court should strain to 
avoid. 

CONCLUSION 

The amended complaint in this action sets forth legal 
causes of action based on alleged illegal acts, on the part 
of the appellees, on the basis of which the Court below 
could grant relief, and the appellants have standing to 
seek review of those actions without being required to 
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obtain service in the District of Colombia on the intended 
recipients of financial aid partly in consequence of those 
acts. Accordingly, the Court below erred in granting the 
motion to dismiss, and its decision should be reversed and 
the case remanded for trial on its merits. 

Respectfully submitted, 

Basnet Rosenstein 
1790 Broadway 
New York, New York 

Robert H. Reiter 

John Hudgins 
1311 G Street, N.W. 
Washington, D. C. 

Attorneys for Appellants 
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24 UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 

ALLIED-CITY WIDE, INC., BLEECKER LUNCHEON¬ 
ETTE, INC., ISIDORE BRITCHKY, d/b/a L BRIT- 
CHKY, EDDIE CONDON, DON WALLACE 
PRINTER, INC., MAX EISENBER and MORRIS 
FRIEDMAN, d/b/a BLEECKER CORRUGATED 
BOX CO., HANNAH CATTON GRASBY, JOSEPH 
ILARDO, d/b/a HUDSON PAPER TUBE COM¬ 
PANY, MAX and LEO INSLER, d/b/a INSLER’S 
LUNCHEONETTE, LOUIS and JACK JACOBS, 
d/b/a LOUIS JACOBS & SON, NED JANOW, d/b/a 
ASSOCIATED TAG & LABEL CO., MYRON B. 
LEVY -CO., INC., CHARLES OFFSET, INC., PAR¬ 
AMOUNT WIRE CO., INC., HARRY PILCHICK, 
d/b/a BANNER GIRL COAT CO., SAMUEL RU- 
BINSKY, JOSEPH SHERMAN, d/b/a SHERMAN 
METAL WORKS, SIEGEL-SCOLA-TRENTO DY¬ 
ERS, INC., LEW SPORN, d/b/a BROOKLYN 
STERILIZER MFG. CO., HARRY STEGER, d/b/a 
GREENWICH AUTO RADIATOR CO., and VOGUE 
HAT BLOCK & DIE CORPORATION, 

Plaintiffs, 

—against— 

ALBERT M. COLE, Administrator, and JAMES W. 
FOLLIN, Urban Renewal Commissioner of the Hous¬ 
ing and Home Finance Agency of the United States 
of America, 

Defendants. 

CIVIL ACTION NO. 3064-55 

Amended Complaint for Review of Administrative Action 

Plaintiffs, complaining of the defendants, as and for 
their amended complaint, by 0. JOHN ROGGE and BAR¬ 
NEY ROSENSTEIN, their attorneys, allege as follows: 
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FIRST: This action seeks a judicial review of certain 
acts and conduct performed and committed by the defend¬ 
ants as Administrator and Urban Renewal Commissioner, 
respectively, of the Housing and Home Finance Agency 
of the United States, purportedly in the performance of 
and with respect to the functions, powers and duties 
vested in them by law, and for a declaratory judgment 
and mandatory injunction as prayed for herein. 

SECOND: This suit is instituted pursuant to the au¬ 
thority of Section 106 (c) of the National Housing Act of 
1949, as amended, and jurisdiction is conferred in accord¬ 
ance with Title 28, Section 1331, U. S. C., and Title 5, 
Section 1009. 

THIRD: That at all the times hereinafter mentioned, 
the defendants, ALBERT M. COLE, was and still 
25 is the Administrator of the Housing and Home 
Finance Agency of the United States of America, 
and JAMES W. FOLLIN, Urban Renewal Commissioner, 
formerly designated Director, Division of Slum Clearance 
and Urban Redevelopment. 

FOURTH: That each of the plaintiffs is engaged in 
business in the Borough of Manhattan, City, County and 
State of New York, and each of said businesses being lo¬ 
cated within the project area, more particularly described 
hereinafter, and except with respect to the plaintiff, 
BLEECKER LUNCHEONETTE, INC., and plaintiff, 
HANNA CATTON GRASBY, the remaining plaintiffs 
occupy their respective premises as tenants; the nature of 
the business and the location thereof being more particu¬ 
larly described as follows: 

(a) Plaintiff, ALLIED-CITY WIDE, INC., a corpora¬ 
tion duly organized and existing under and by virtue of 
the Laws of the State of New York, is in the paper dis¬ 
tributing and manufacturing business at #180-184 Woos¬ 
ter Street, New York City. 
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(b) Plaintiff, BLEECKER LUNCHEONETTE, INC., 
a corporation duly organized and existing under and by 
virtue of the Laws of the State of New York, is in the 
restaurant business at #122 Bleecker Street, New York 
City; 

(c) Plaintiff, ISIDORE BRITCHKY, doing business 
as I. Britchky, is in the woolen clippings business at 
#166 Greene Street, New York City; 

(d) Plaintiff, EDDIE CONDON, is in the restaurant 
business at #47 West Third Street, New York City; 

(e) Plaintiff, DON WALLACE PRINTER, INC., a 
corporation duly organized and existing under and by 
virtue of the Laws of the State of New York, is in the 
printing business at #207 Wooster Street, New York 
City; 

(f) Plaintiff, MAX EISENBER and MORRIS FREED- 
MAN, doing business as Bleecker Corrugated Box Com¬ 
pany, is in the business of jobbers of corrugated boxes 

at #26 West Houston Street, New York City; 

26 (g) Plaintiff, HANNAH CATTON GRASBY, 

is in the real estate business at #230 Wooster 
Street, New York City; 

(h) ' Plaintiff, JOSEPH ILARDO, doing business as 
Hudson Paper Tube Company, is in the manufacture of 
paper tubes for the advertising and dry goods industries, 
at #537 West Broadway, New York City; 

(i) Plaintiffs, MAX and LEO INSLER, doing busi¬ 
ness as Insler’s Luncheonette, are in the restaurant busi¬ 
ness at #38 West Houston Street, New York City; 

(j) Plaintiffs, LOUIS and JACK JACOBS, doing 
business as Louis Jacobs & Son, are in the box papers 
business at #197 Wooster Street, New York City; 
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(k) Plaintiff, NEB JANOW, doing business as Asso¬ 
ciated Tag & Label Co., is in the business of jobbers and 
printers of tags, tickets and labels, at #28 West Houston 
Street, New York City; 

(l) Plaintiff, MYRON B. LEVY CO., INC., is a cor¬ 
poration duly organized and existing under and by virtue 
of the Laws of the State of New York, in the business of 
cotton converters at #98 Bleecker Street, New York City; 

:(m) Plaintiff, CHARLES OFFSET, INC., is a corpo¬ 
ration duly organized and existing under and by virtue 
of the Laws of the State of New York, in the business of 
offset printing at #37 West Third Street, New York 
City; 

(n) Plaintiff, PARAMOUNT WIRE CO., INC., is a 
corporation duly organized and existing under and by 
virtue of the Laws of the State of New York, in the busi¬ 
ness of wire and wire products at #100 Bleecker Street, 
New York City; 

(o) ' Plaintiff, HARRY PILCHICK, doing business as 
Banner Girl Coat Company, is in the business of girls* 
coats and jackets, at #169 Wooster Street, New York 

City; 

27 (p) Plaintiff, SAMUEL RUBINSKY, is in the 

business of hat machinery, at #103 Bleecker Street, 
New York City; 

(q) Plaintiff, JOSEPH SHERMAN, doing business as 
Sherman Metal Works, is in the business of manufacture 
of tools, dies and metal stampings at #186 Wooster 
Street, New York City; 

(r) Plaintiff, SIEGEL-SCOLA-TRENTO BYERS, 
INC., is a corporation duly organized and existing under 
and by virtue of the Laws of the State of New York, in 
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the business of feather dyers, at #222 Greene Street, 
New York City; 

i (s) Plaintiff, LEW SPORN, doing business as Brook¬ 
lyn Sterilizer Manufacturing Company, is in the business 
of manufacturing sterilizing equipment and contractor 
for electronics industry at #50 West Houston Street, 
New York City; 

(t) Plaintiff, HARRY STEGER, doing business as 
Greenwich Auto Radiator Company, is in the business of 
automotive repairs at #190 Wooster Street, New York 
City; 

(u) Plaintiff, VOGUE HAT BLOCK & DIE CORPO¬ 
RATION, is a corporation duly organized and existing 
under and by virtue of the Laws of the State of New 
York, in the manufacture of aluminum dies at #215 
Greene Street, New York City. 

FIFTH: That the matter in controversy in this suit 
with respect to each of the plaintiffs, exceeds the sum of 
$3,000.00, exclusive of interest and costs, and arises under 
the Constitution, Laws and Treaties of the United States 
of America. 

SIXTH: That Title I of the Housing Act of 1949, as 
amended, authorizes the granting of Federal financial 
assistance to municipalities for the purpose of making 
land in proposed project areas available for redevelop¬ 
ment at fair value; that said Federal statute further pro¬ 
vides that the defendant, ALBERT M. COLE, as Admin¬ 
istrator of the Housing and Home Finance Agency, and 
JAMES W. FOLTjTN, as Urban Renewal Commissioner 
of the Housing and Home Finance Agency, may 
28 agree to contract with such municipalties for capi¬ 
tal grants, which shall not exceed, on behalf of the 
Federal Government, a sum equal to two-thirds of the 
net project costs of such proposed projects. 
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SEVENTH: That purportedly, pursuant to said Title 
I of the Housing Act of 1949, the City of New York, an 
incorporated municipality, did in and about February, 
1954, submit to the defendants its slum clearance plan 
which was officially approved by its governing body on 
January 26, 1954, under Title I, Housing Act of 1949 and 
designated as “Washington Square Southeast”, proposing 
to redevelop an area in the Borough of Manhattan, City 
and State of New York, consisting of approximately 14.53 
acres, and bounded on the north by Washington Square 
South, on the south by West Houston Street, on the west 
by West Broadway, and on the east, by Mercer Street; 
that said redevelopment plan proposes to redevelop the 
said area which consists of nine existing blocks into three 
super blocks; the northerly super block to be used for 
educational purposes, and the southerly two super blocks 
to be redeveloped with residential multiple dwelling build¬ 
ings; that the said redevelopment plan as submitted by 
the City of New York, represented that it was prepared 
and acted upon in compliance with all the applicable statu¬ 
tory requirements of Title I of the National Housing Act 
of 1949, as amended. 

EIGHTH: That purportedly acting pursuant to the 

provisions of the said National Housing Act of 1949, as 

amended, the defendants, on behalf of the Housing and 

Home Finance Agency, did on or about the 18th day of 

November, 1954, enter into a capital grant contract with 

the City of New York, pursuant to which the defendant 

agreed to make to the City of New York, a capital grant j 

under, and as contemplated by Section 103 (a) of said 

Title I of the Housing Act of 1949, as amended, 

29 an amount equal to the sum of $8,250,206.00, in con- \ 

nection with the said redevelopment plan desig- | 

nated as Washington Square Southeast 

_ ! 

NINTH: That to the date hereof, the defendants have j 

not advanced, expended or made any payment on account 
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of the said capital grant, or for any other basis to the 
City of New York, relative to the instant project, or per¬ 
formed any other act pursuant to said redevelopment plan. 

TENTH: That the City of New York is authorized to 
proceed with the redevelopment plan described herein, and 
the condemnation of the project area, including the prem¬ 
ises occupied by the plaintiffs, only if the defendants pro¬ 
ceed with the performance of their obligations under the 
redevelopment plan, including the furnishing of financial 
assistance to the City of New York; such unlawful acts 
on the part of the defendants will result in the eviction 
of the plaintiffs from the premises occupied by each of 
them, causing substantial and irreparable damage to 
each of them, because of the illegal, unlawful and arbitrary 
acts of the defendants detailed hereinafter; and for the 
further reason, because of the circumstances here pres¬ 
ent, and under the applicable statute, those plaintiffs oc¬ 
cupying the premises as tenants will receive no compensa¬ 
tion whatever, including the costs of removal and reloca¬ 
tion of their respective businesses; that such acts of the 
defendants detailed hereinafter will cause irreparable 
damage to the business of each of the plaintiffs. 

ELEVENTH: That the acts of the defendants and 
each of them in connection with the functions, powers and 
duties vested in them by the National Housing Act of 
1949, as amended, with respect to the redevelopment plan 
designated as Washington Square Southeast, are unlawful, 
arbitrary, capricious and an abuse of discretion, and 
otherwise, not in accordance with said statute for the 
following reasons:— 

30 A. 

TWELFTH: That Section 105(b) of the said Na¬ 
tional Housing Act of 1949, as amended, permits the de¬ 
fendants to furnish financial aid pursuant to said Title I, 



to a municipality upon certain conditions, including the 
proviso that the purchaser of the land acquired by a 
local public agency shall obligate itself to devote such 
land to the uses specified in the governing body’s officially 
approved project redevelopment plan for the project 
area, and further, that such purchaser will obligate itself 
to begin the building and the improvements on such land 
within a reasonable time after delivery of the deed there¬ 
of; that the City of New York, the local public agency 
in question herein, did enter into a contract with a pur¬ 
chaser of a portion of such land on the 18th day of No¬ 
vember, 1954; to wit, New; York University, which con¬ 
tract calls for the sale to said New York University, or 
any other educational sponsor, of the northerly three 
blocks in said project area, comprising of approximately 
three acres; that said contract of purchase fails to com¬ 
ply with and does violate the aforesaid requirements of 
Section 105(b), in that while the project redevelopment 
plan and all the consents and empowering resolutions 
adopted by the City of New York and its several adminis¬ 
trative agencies passing upon the same, proposes and 
requires the erection and construction of academic build¬ 
ings upon such portion of the said project area designated 
as the educational portion and forming an integral por¬ 
tion of said redevelopment plan, in conformance with Sec¬ 
tion 110(b) of said National Housing Act of 1949, as 
amended, requiring that a redevelopment plan—“shall be 
sufficiently complete, (2) to indicate proposed land uses 
and building requirements in the project area”; neverthe¬ 
less, said contract made by the local public agency, 
31 said City of New York with New York University, 
(or any other educational sponsor), fails to impose 
any such obligation to construct at any time any academic 
buildings, but said contract, on the other hand, merely re¬ 
quires New York University (or any other educational 
sponsor), to demolish the existing structures within three 
years from the date of acquisition, and to commence the 
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construction of campus, recreational or parking facilities 
within the same three-year period. However, in said con¬ 
tract, the construction of any educational structures is left 
solely to the discretion of the council of New York Uni¬ 
versity, (or any other educational sponsor); there being 
no firm obligation to ever construct academic buildings 
as contemplated in the official actions and resolutions of 
the governing body of the City of New York and its sev¬ 
eral empowered agencies; said contract not being in com¬ 
pliance with said statute. 

THIRTEENTH: That the defendants knew at the 
time of the execution of the said capital grant contract 
with the City of New York, or in any event, has had such 
knowledge for some time prior to the commencement of 
this suit, that such contract made by the City of New 
York with New York University, does not comply with 
the provisions of the National Housing Act of 1949, as 
amended, as alleged herein. 

FOURTEENTH: That this project redevelopment plan 
designated as “Washington Square Southeast”, is pres¬ 
ently the subject of an investigation by Subcommittee 
Number 2 on Government Procurement Disposal and Loan 
Activities of the Select Committee on Small Business, 
headed by Congressman Abraham J. Multer (N.Y.); that 
at an official hearing held in connection therewith on April, 
1955, one of the defendants, JAMES W. FOLLIN, Urban 
Renewal Commissioner of the Housing and Home Finance 
Agency, admitted that the contract between the City of 
New York and New York University does not include 
provisions requiring New York University to commence 
the construction of university buildings. 

32 FIFTEENTH: That at such hearing on April 
19, 1955, commenting on the lack of any obligation 
in such contract requiring New York University to con¬ 
struct academic buildings, and that such failure was in 
conflict with the Congressional intent, Chairman Multer 
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stated in the presence of the officials of the defendant 
agency, “All I can say, is that it was never in my mind, 
and I am snre it was never in the minds of any of my 
colleagues on the Banking and Currency Committee in 
the House, that any such condition could ever be brought 
about by use of Title I”. 

SIXTEENTH: That the conduct of the defendants in 
failing to require compliance with the said statutory re¬ 
quirements, constitutes unlawful action and an abuse of 
discretion on the part of the defendants in the perform¬ 
ance of their duties as officials of the Housing and Home 
Finance Agency. 

B. 

SEVENTEENTH: That the said statute, as a condi¬ 
tion of furnishing financial assistance to a local public 
agency, requires that said applicant (in this case, the City 
of New York) file with the defendants satisfactory data 
that the project redevelopment plan for the project area 
conform to the general plan for the development of the 
locality as a whole. 

EIGHTEENTH: That said officially approved rede¬ 
velopment plan submitted and filed by the City of New 
York with the defendants, proposes in accordance with the 
foregoing statutory and capital grant contract require¬ 
ments, the development in the adjoining locality and im¬ 
mediately to the southwest of Washington Square South¬ 
east project in the Borough of Manhattan, City of New 
York, an area similar in size upon which there was pro¬ 
posed to be erected by the New York City Housing Au¬ 
thority, two multiple dwelling projects designated as 
“Simkhovitch Houses” and “Simkhovitch City”; that the 
City of New York in its official project redevelop- 
33 ment plan stated that “these developments [Simk¬ 
hovitch Houses and Simkhovitch City], in conjunc¬ 
tion with the proposed Washington Square Southeast re- 
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development combined to make feasible the Title I Hous¬ 
ing Development proposed herein.” 

NINETEENTH: That defendants relied upon such 
representations contained in the project redevelopment 
plan as a basis for agreeing to furnish financial assistance 
to the City of New York. 

TWENTIETH: That the City of New York, notwith¬ 
standing its representations as aforesaid, as contained in 
the official project redevelopment plan, did prior to that 
official approval, and without any authorization or per¬ 
mission, modify and change the plan for the development 
of the locality by abandoning the proposal for the con¬ 
struction of the said related Simkhovitch Houses and 
Simkhovitch City, as contained in the project redevelop¬ 
ment plan. 

TWENTY-FIRST: That such unauthorized change 
in the project redevelopment plan, as aforesaid, makes 
ineligible said City of New York to obtain financial as¬ 
sistance from the defendants, and requires the defendants 
in the course of their duties, to withhold financial assist¬ 
ance to the City of New York because of said misrepresent¬ 
ation; that the obligation on the part of the defendants 
to abstain from furnishing financial assistance to the City 
of New York, is authorized by the provisions of Section 
201 (1) of the standard provisions of the capital grant 
contract entered into between defendants, under such cir¬ 
cumstances which provides:— 

“Sec. 201. CONDITIONS PREREQUISITE TO 
PROJECT CAPITAL GRANT 

Notwithstanding any other provisions of this Con¬ 
tract, the Government shall be under no obligation to 
make a payment on account of the Project Capital 
Grant: 

(1) If the Local Public Agency shall have made any 
misrepresentation of a material nature in its appli- 
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cation referred to in Section 101(B) hereof, or any 
34 supplement to or amendment of said application, 
or in this Contract, or in or with respect to any 
document furnished therewith or pursuant hereto by 
it to the Government or the A dmini strator relative to 
the Project;” 

TWENTY-SECOND: That in addition, since the sign¬ 
ing of the capital grant contract on November 18, 1954, by 
the defendants, the City of New York has removed the 
area allocated for the said Simkhovitch Projects from the 
New; York City Master Plan, thereby making the said of¬ 
ficially approved Washington Square Southeast Redevelop¬ 
ment Plan, even more misrepresentative of the actual 
facts. 

TWENTY-THIRD: That the defendants viewed the 
construction of the two Simkhovitch Projects as an in¬ 
tegral part of the redevelopment plan for the area and 
the locality, is borne out by the following official state¬ 
ment filed by the defendant, JAMES W. FOLLIN, with 
the House Subcommittee in connection with its hearing 
held April 19, 1955:— 

“Under the City’s redevelopment plan for the project 
area, the construction of 2,016 rental dwelling units 
are proposed. The City, in its application pointed out 
that the proposed residential reuse of the project area 
bears a direct relationship to the whole residential 
area of Greenwich Village.” 

TWENTY-FOURTH: That although the defendants 
have been advised of the foregoing change in the project 
redevelopment plan, officially approved by the governing 
body of the City of New York, they refused to carry out 
their duties under the law, and have stated that they in¬ 
tend to furnish financial assistance to the City of New 
York. 

TWENTY-FIFTH: That such illegal action on the 
part of the defendants will have a substantial, adverse eco¬ 
nomic effect on each of the plaintiffs. 
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TWENTY-SIXTH: That the said National Housing 
Act of 1949, authorizes the defendants to make capital 
grants to local public agencies in order to enable 
35 such agencies to make land in project areas avail¬ 
able for redevelopment, providing fair value for 
such land is obtained by the local public agency, and pro¬ 
vided further, that the said capital grant shall not exceed 
two-thirds of the net project cost. 

TWENTY-SEVENTH: That the capital grant con¬ 
tract made herein, obligates the defendants to make capi¬ 
tal grants in the maximum sum of $8,250,206.00, to the 
City of New York, in connection with the Washington 
Square Southeast redevelopment project. 

TWENTY-EIGHTH: That the procedure used by the 
City of New York, with the knowledge, consent and ap¬ 
proval of the defendants, in selling said land for rede¬ 
velopment, violates the provisions of the said National 
Housing Act of 1949, in that it prevents the attainment 
of a price constituting fair value as required by said 
statutue, thus causing the defendants to pay and be ob¬ 
ligated to pay capital grants without knowing if fair value 
would be obtained for such land to be redeveloped. 

TWENTY-NINTH: That the said City of New York, 
with the knowledge, permission and consent of the de¬ 
fendants, has contracted to sell the educational area of 
the project area at an upset or minimum price of $1,- 
240,722.00, and the housing area at an upset or minimum 
price of $5,426,232.00; that such sales are scheduled to 
take place prior to the determination in a judicial pro¬ 
ceedings of the fair value of such land to be redeveloped. 

THIRTIETH: That such sale of the land to be re¬ 
developed is scheduled to take place prior to the defend¬ 
ants being able to accurately determine true, fair value 
of such land, in accordance with the National Housing 
Act, for the reason that an essential element and ingre- 
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dient of such fair value is the price of such land estab¬ 
lished in the eminent domain proceeding and required to 
be paid by the City of New York to the present owners 
of the same. 

36 THIRTY-FIRST: That the redevelopers may 

purchase said land at less than fair value under 
the procedure proposed to be used by the defendants, and 
thus cause the United States of America to pay a capital 
grant greater in amount than otherwise may or would 
obtain if the procedure required by the defendants was to 
await the fixation of value in the condemnation pro¬ 
ceedings in the State court of the land to be redeveloped. 

THIRTY-SECOND: That such action on the part of 
the defendants violates the said National Housing Act 
of 1949, as amended, and constitutes arbitrary and ca¬ 
pricious conduct and an abuse of discretion on the part 
of said defendants. 

D. 

THIRTY-THIRD: That the preliminary survey and 
planning study resulting in the official redevelopment 
plan designated as "Washington Square Southeast, was 
iniated and paid for with funds provided by New York 
University in an amount of $25,000.00. 

THIRTY-FOURTH: That the defendants propose and 
intend to include such advance by New York University 
in said amount of $25,000.00, as part of the gross project 
cost, which will thereby result in New York University 
being repaid said sum of $25,000.00. 

THIRTY-FIFTH: That the acts and conduct of the 
defendants in including said expenditures and advance 
by New York University, are unlawful and violate the 
National Housing Act, and more particularly, Section 
110(d) thereof, since no private advances may be re¬ 
imbursed in accordance with said statute, nor included as 
part of the gross project costs. 
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dient of such fair value is the price of such land estab¬ 
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THIRTY-SIXTH: That the plaintiffs have exhausted 
all administrative remedies and appeals available to 
them. 

37 WHEREFORE, plaintiffs pray that this Court 
judicially review the acts and conduct of the de¬ 
fendants; upon such review, determine that the defend¬ 
ants acted illegally, arbitrarily and in a capricious man¬ 
ner, and that this Court issue a mandatory injunction 
restraining the defendants from taking any further steps 
of any kind whatever pursuant to and in connection with 
the Title I redevelopment plan designated as Washington 
Square Southeast submitted by the City of New York, 
and such restraint shall include, but not be limited to the 
furnishing of any financial assistance to the City of New 
York in accordance with the provisions of Title I of the 
National Housing Act of 1949, as amended, and let the 
plaintiffs have such other and further relief as to the 
Court in the circumstances may seem just and proper. 
Dated, New York: July 21, 1955. 

BARNEY ROSENSTEIN 
Attorney for Plaintiffs, 
Office & P. 0. Address 
1790 Broadway 
Borough of Manhattan 
City of New York 

SPAULDING, REITER & ROSE 
Attorneys for Plaintiffs 
Suite 601,1311 G St., N.W. 

Washington 5, D. C. 

0. JOHN ROGGE 
Attorney for Plaintiffs 
Office & P. O. Address 
501 Thirteenth Street, N.W. 

Suite 1125—Warner Building 
Washington, D. C. 
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Verification 

STATE OF NEW YORK: 

COUNTY OF NEW YORK: SS.: 

MYRON B. LEVY, being duly sworn, deposes and says 
that he is the President of the MYRON B. LEVY CO., 
INC., herein; that he has read the foregoing Amended 
Complaint and knows the contents thereof, and that the 
same is true to his own knowledge, except as to the mat¬ 
ters herein stated to be alleged upon information and 
belief, and as to those matters he believes it to be true. 

Deponent further says that the reason this verification 
is made by deponent and not by the MYRON B. LEVY 
CO. INC., is because the said MYRON B. LEVY CO., 
INC., is a domestic corporation, and deponent an officer 
thereof, to wit its President 

/s/ Myron B. Levy 

Sworn to before me this 
day of July, 1955. 

38 Certificate of Service 

It is hereby certified that a copy of the attached 
Amended Complaint for Review of Administrative Action 
was served by delivery of a copy thereof personally to 
the office of the United States Attorney for the District 
of Columbia, this 26th day of July, 1955. 

/s/ Robert H. Reiter 
Robert H. Reiter 

• • • • 

19 Motion to Dismiss 

Come now the defendants by the United States At¬ 
torney for the District of Columbia and respectfully move 
the Court to dismiss this suit on the grounds that the 
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complaint fails to state a claim npon which relief can 
be granted and on the further grounds that these plain¬ 
tiffs have no standing to sue and have failed to name 
an indispensable party, to wit: the City of New York. 

/s/ Leo A. Eover 
LEO A. ROVER 
United States Attorney 

/s/ Oliver Gasch 

OLIVER GASCH 
Assistant United States 
Attorney 

/s/ Frank H. Strickler 

FRANK H. STRICKLER 
Assistant United States 
Attorney 

/s/ Rufus E. Stetson, Jr. 

RUFUS E. STETSON, JR. 
Assistant United States 
Attorney 

Certificate of Service 

I hereby certify that service of the foregoing motion 
to dismiss, together with points and authorities in sup¬ 
port thereof, was made upon plaintiffs by personally 
serving a copy thereof upon their attorney, Barney Rosen- 
stein, Esq., this 18th day of July, 1955. 

/s/ Rufus E. Stetson, Jr. 

RUFUS E. STETSON, JR. 
Assistant United States 
Attorney 

• • • • 
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20 Memorandum of Points and Authorities 

in Support of Motion to Dismiss 

It is obvious that plaintiffs are complaining of alleged 
injuries arising out of condemnation proceedings by the 
City of New York against the property of their land¬ 
lords. It is not the Federal grant-in-aid that is threaten¬ 
ing the plaintiffs, but the loss of property by condemna¬ 
tion. Under the General Municipal Law of New York, 
sec. 72 (k), the City is empowered to condemn the prop¬ 
erty here in question, and, in fact, the validity of that 
condemnation has already been upheld in the courts of 
New York. Bleecker Luncheonette v. Wagner, 141 NYS 
(2) 293, aff’d. by Appellate Division of the Supreme 
Court of New York, 1st Dept., on June 21, 1955, and leave 
to appeal denied by Court of Appeals of New York on 
July 8, 1955. 

These plaintiffs have no more standing to sue than 
any other taxpayer attempting to enjoin the expenditure 
of monies by the United States. On the authority of 
Perkms v. Lukens Steel, 310 U.S. 113, 125, and Hunter v. 
City of New York, 121 NYS(2) 841, it is clear that plain¬ 
tiffs lack standing to sue. 

Lastly, the plaintiffs have failed to join an indispen¬ 
sable party. Balter v. I ekes, 67 App. D.C. 112, 89 F.2d 
856. This case has a striking similarity on the facts to 
the Balter case, which was relied on recently by Chief 
Judge Laws in dismissing the case of Alaska Freight 
Lines v. Weeks, et al., No. 2683-55. 

21 On the foregoing authorities, the instant action 
should be dismissed. 

/s/ Leo A. Rover 
LEO A. ROVER 
United States Attorney 
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/s/ Oliver Gasch 

OLIVER GASCH 
Assistant United States 
Attorney 

/s/ Frank H. Strickier 

FRANK H. STRICKLER 
Assistant United States 
Attorney 

/s/ Rnfns E. Stetson, Jr. 

RUFUS E. STETSON, JR. 
Assistant United States 
Attorney 

• • • • 

Order 

This canse having come on for hearing on defendants 7 
motion to dismiss, as applied to the amended complaint, 
and the Court having considered the amended complaint 
and having heard argument of counsel for the respective 
parties, and the Court being of the opinion that the plain¬ 
tiffs have failed to join an indispensable party and that 
the amended complaint fails to state a claim upon which 
relief can be granted and that the plaintiffs lack standing 
to sue, it is this 25th day of July, 1955, 

ORDERED, That this cause be and the same is hereby 
dismissed with costs to be paid by plaintiffs. 

/s/ Edward A Tamm 
JUDGE 


Seen: 

/s/ Robert H. Reiter 

Attorney for Plaintiffs 
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62 Notice of Appeal 

Notice is hereby given this 29th day of July, 1955, that 
the plaintiffs in the above-entitled cause hereby appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 29th day of July, 1955 in favor of the defendants 
against said plaintiffs. 

/s/ Robert H. Reiter 

Attorney for plaintiffs 

July 29, 1955 
Copy received: 

/s/ Rufus E. Stetson, Jr. 

Ass’t U. S. Att’y. 



BRIEF AND APPENDIX FOR APPELLEES 


©lutein States Court of appeals 

POE THE DISTRICT OP COLUMBIA CIRCUIT 

✓ 


No. 12,817 

\ 

Allied-City Wide, Inc., et al., appellants 

v. 

Albert M. Cole, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United States Attorney. 

LEWIS CARROLL. 

MILTON EISENBERG, 

Assistant United States Attorneys. 





No. 12,817 

COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


Appellants occupy business properties in an area des¬ 
ignated as Washington Square Southeast in the City of New 
York. A plan by the City of New York to redevelop the area, 
for which federal financial aid has been pledged, has been up¬ 
held by the New York courts and by a Select Committee 
of the Congress. Claiming that they would be irreparably 
injured by being evicted from their premises in connection 
with the plan, appellants brought this suit against the fed¬ 
eral officials involved. In appellees’ opinion, the questions 
on appeal are: 

1. Whether the District Court properly concluded 
that the City of New York was an indispensable party 
to the suit, since the City controls the properties in¬ 
volved and is a party to the agreements attacked; 

2. Whether the District Court properly concluded 
that the complaint fails to state a claim for relief 
against the federal officials since the objections made 
relate to matters of judgment only and have been re¬ 
jected in prior litigation and by a Select Committee of 
the Congress which investigated the plan; and 

3. Whether the District Court properly concluded 
that the appellants lacked standing to sue since they 
have suffered no legal or equitable wrong, as a conse¬ 
quence of the official action. 
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SJntteb States Court of Appeals; 

POE THE DISTRICT OP COLUMBIA CIRCUIT 


No. 12,817 

Allied-City Wide, Inc., et al., appellants 


v. 

Albert M. Cole, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OP THE CASE 

This is an appeal from an order of the District Court 
(Tamm, J.), dismissing a complaint against the Administra¬ 
tor and Urban Renewal Commissioner of the Federal Hous¬ 
ing and Home Finance Agency (J.A. 20A). The complaint 
sought judicial review, declaratory judgment and a manda¬ 
tory injunction. It prayed that the defendants (appellees) 
be restrained “from taking any further steps of any kind 
whatever” in connection with a redevelopment plan desig¬ 
nated as Washington Square Southeast in New York City, 
such restraint to include “the furnishing of any financial 
assistance to the City of New York in accordance with the 
provisions of Title I of the National Housing Act of 1949, 
as amended . . . .” (J.A. 2A-16A). 

It was alleged in the complaint that unless the prayed for 
relief was granted, the plaintiffs (appellants) would be 
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evicted from the premises occupied by each of them and 
would be required to remove their businesses from the area 
without receiving compensation therefor (J.A. 8A). The 
complaint enumerated four specific objections to the validity 
of the agreements entered into between New York City and 
the appellees under the redevelopment plan, and alleged 
that all administrative remedies had been exhausted (J.A. 
8A-18A). 

The Government moved to dismiss the complaint and 
pointed out that the issues raised had already been con¬ 
sidered in prior litigation in the New York State courts 
(J.A. 19A). On July 25, 1955, the District Court granted 
the motion to dismiss the complaint, stating in the order of 
dismissal that “the plaintiffs [appellants] have failed to 
join an indispensable party [New York City], . . . the 
amended complaint fails to state a claim upon which relief 
can be granted and . . . the plaintiffs [appellants] lack 
standing to sue . . . (J.A. 20A). 

On August 1, 1955, appellants petitioned this Court for 
a temporary injunction to enjoin appellees from taking any 
action pending final disposition of the appeal in connection 
with the redevelopment plan. The Government opposed 
the petition on the grounds that: (1) There was no sub¬ 
stantial question on appeal; (2) appellants would not suffer 
irreparable injury as a result of any action by appellees; 
and (3) the Court in the exercise of sound judicial discre¬ 
tion and for the protection of the public interest should 
withhold equitable relief. On August 10, 1955, after argu¬ 
ment, the Court denied the motion for an injunction pending 
appeal. 

STATUTES INVOLVED 

The pertinent statutory provisions are set forth in an 
Appendix, infra. 

SUMMARY OF ARGUMENT 

The order of the District Court dismissing the complaint 
should be affirmed. The District Court properly concluded 
that appellants had failed to join an indispensable party, 
the City of New York; that the complaint failed to state a 
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claim for relief; and that appellants lacked standing to sne. 

The relief appellants seek in this action would upset con¬ 
tractual arrangements between the Federal Government 
and the City of New York as well as between the City and 
private sponsors, for the redevelopment of the Washington 
Square Southeast area in New York City. The injury ap¬ 
pellants seek to avoid is eviction from their businesses 
without compensation. Since New York City is a prin¬ 
cipal party to the contracts attacked and will be solely re¬ 
sponsible for any action taken to evict appellants from the 
area involved, it is clear that the City is an indispensable 
party to the suit. 

Appellants’ contentions have been considered and re¬ 
jected in two other forums, both more appropriate than 
our local courts. In Bleeker Luncheonette v. Wagner , 141 
N.Y.S. 2d 293 (Sup. Ct. N.Y. 1955), affirmed by the 
Appellate Division, June 21, 1955, and leave to appeal 
denied by the Court of Appeals, July 8, 1955, one of 
the appellants, represented by one of present counsel, 
brought a suit challenging the redevelopment plan on 
the identical grounds asserted here. The same attack 
was made against the plan in an investigation con¬ 
ducted by a Subcommittee of the House Select Com¬ 
mittee on Small Business before which one of present 
counsel appeared as a witness. See H. Rep’t No. 1588, 
84th Cong., 1st Sess., July 29,1955. The decisions in those 
forums, of which the Court may take judicial notice, con¬ 
clusively establish that there is no merit to appellants’ 
claims. 

Finally it is clear that no valid ground is offered by ap¬ 
pellants as a basis for standing to sue. The statutory pro¬ 
vision that the Administrator may sue or be sued vests 
him with capacity to sue or be sued, but it certainly does 
not affect appellants’ own standing. The Administrative 
Procedure Act likewise is unavailing since the actions of 
the Federal officials involved have not caused appellant 
to suffer a legal wrong or aggrieved them within the mean¬ 
ing of any relevant statute, as the Administrative Pro¬ 
cedure Act would require. Nor do the general equitable 
powers of the court provide a basis for standing, since ap- 
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pellants do not state a claim for equitable relief in tins pro¬ 
ceeding. 

The order of the District Court is valid if any one of 
the grounds expressly relied upon was proper. Since all 
three grounds are shown to be correct, it follows that the 
order of the District Court must be affirmed. 

ARGUMENT 

I 

The Complaint Was Properly Dismissed Because Of Appellants 9 
Failure to Join New York City, An Indispensable Party to 
the Suit. 

Congress in Section 2 of the Housing Act of 1949 declared 
its policy to be that “the general welfare and security of 
the Nation and the health and living standards of its people 
require ... the elimination of substandard and other inade¬ 
quate housing through the clearance of slums and blighted 
areas. . . 42 TJ.S.C. §1441 (1952). Pursuant to this 

policy, Congress authorized the Administrator of the 
Housing and Home Finance Agency to make grants of 
money in aid of local slum clearance and redevelopment 
projects. 42 TJ.S.C. § 1453 (1952). The program devised 
utilizes a combination of local initiative, private enterprise 
and federal aid. 42 U.S.C. §§ 1441,1451,1454,1455 (1952). 

In substance, it allows the Administrator to make grants 
equivalent to two-thirds of the net loss sustained by a 
municipality in condemning existing deteriorated areas and 
in selling such areas at public auction to private sponsors 
for redevelopment. Ibid. It must be emphasized that 
under the statute the Administrator performs no part in 
either the actual acquisition of the land area to be re¬ 
developed, or in the construction of the redevelopment 
project, the former function being performed entirely by 
the local authority, and the latter by the private sponsor. 

Ibid. % 

A reading of the Housing Act of 1949, supra , and the 
pleadings filed by appellants in this case makes it evident 
that appellants 9 suit against these appellees is based on 
an erroneous premise, namely that an injunction against 
the appellees will prevent their eviction from the project 
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area. This premise is erroneous for the fundamental reason 
that the appellees have no part in the condemnation pro¬ 
ceedings against the area involved. The condemnation pro¬ 
ceedings are entirely a local matter, being performed under 
local statutes by municipal officials, subject to control and 
supervision by the New York State courts. 1 This has been 
recognized expressly by the New York State courts in a 
case involving an identical redevelopment project in the 
Harlem area of New York City, the court in that case point¬ 
ing out that the City of New York can initiate proceedings 
for clearance, redevelopment and rehabilitation of a slum 
area “without calling upon the federal government for 
financial aid under Title I of the National Housing Act 
of 1949. It is not compulsory but is entirely optional with 
the City to avail itself of federal government financial aid 
under the federal law.” Kaskel v. Impelletteri, 121 N.Y.S. 
2d 848, 855 (Sup. Ct. 1953), affirmed, 306 N.Y. 73. 

The exclusive role of the City in the condemnation pro¬ 
ceedings about which appellants complain has been recog¬ 
nized by at least one of the appellants, Bleeker Luncheon¬ 
ette, which brought a suit against the City officials in con¬ 
nection with this same Washington Square Southeast proj¬ 
ect. This appellant was represented in that litigation by 
the same counsel who represents appellants here, and all 
of the contentions now raised were there considered on the 
merits by the New York courts. The New York court’s 
opinion is discussed in detail under Argument H, infra, 
but in sum, the court held that appellants’ contentions were 
without foundation in fact and dismissed the complaint. 
Bleeker Luncheonnette v. Wagner, 141 N.Y.S. 2d 293 (Sup. 
Ct. 1955), affirmed by the Appellate Division, June 21,1955, 
and leave to appeal denied by the New York State Court 
of Appeals, July 8, 1955. Appellants cannot change the 
facts simply by now refusing to recognize that the only 
injury of which it complains, eviction from the project 
area, will be the result of proceedings by the City of New 
York and not the present appellees. 

1 Section 72-k of the New York General Municipal Law pursuant 
to which the City of New York is acquiring and redeveloping the 
land in question, is set forth in an appendix, infra. 
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The essential function of the Administrator of the Hous¬ 
ing and Home Finance Agency under the Housing Act of 
1949 is to give financial aid to local municipalities and 
similar governmental groups in connection with redevelop¬ 
ment projects undertaken by such municipalities. The Ad¬ 
ministrator does not decide what areas are to be rede¬ 
veloped, or participate in the acquisition of land, or in 
the demolition of existing structures or have any role in the 
construction of the project. At no stage is any title to the 
land or other facilities comprising the project vested in 
the Administrator. He has no authority either under the 
statute or under his contract with the City of New York to 
change either their method or schedule for acquiring land 
in the area involved. His sole function was to review the 
plans submitted to him by the local governing body and 
after finding that they satisfied the broad standards of the 
law, to approve them for federal financial assistance. 

A special subcommittee of the House of Representatives 
investigated this same Washington Square Southeast proj¬ 
ect and recently issued a report in which it unanimously 
concluded that the project complied with the Housing Act 
of 1949. House Report No. 1588, 84th Cong., 1st Sess. 
(1955). The Report emphasizes that under the law the 
local municipality exercises basic responsibility for such 
projects, the federal government being required to approve 
local decisions only in connection with federal financial aid. 
Some quotations from the report will demonstrate this 
attitude. Pointing out that the Housing Act does not 
define what constitutes a deteriorating area, the Report 
states: “The only inference to be drawn therefore is that 
the local agency should use its own discretion with its proj¬ 
ect subject to acceptance by the Housing and Home Finance 
Agency on behalf of the federal government.* 7 Id. at 5-6. 
With respect to the contention that the plan is too favorable 
to New York University, the Report points out that this 
contention was reviewed in the local courts, and concludes 
that “that problem was one which we believe should have 
been and actually has been determined in accordance with 
local laws, rules, and regulations,’* Id, at 7, With respect 
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to whether suitable commercial space was available, the 
Report states: “the Congress purposely gave prime con¬ 
sideration to the local authorities with the consent, of 
course, of a competent executive agency— the Housing and 
Home Finance Agency.” Id. at 7. And in reference to 
whether the redevelopment plan was complete: “In such a 
judgment, those most eminently qualified to discuss or 
assume the responsibility of the housing problems of New 
York City must prevail.” Id. at 8. 

It is clear therefore that any injury to appellants in con¬ 
nection with this project will result, if at all, only from 
action by the City of New York. It is also evident that the 
relief sought by appellants, if granted, would require rescis¬ 
sion of contractual arrangements between the Federal 
Government and the City of New York and possibly also 
between the City and private sponsors of the project. This 
follows from the prayers of the complaint that the Court 
determine that the appellees acted unlawfully and that a 
mandatory injunction issue restraining the appellees “from 
taking any further steps of any kind whatever to and in 
connection with the Title I redevelopment plan”—such re¬ 
straint to include “the furnishing of any financial assist¬ 
ance to the City of New York in accordance with the pro¬ 
visions of Title I . . . .” (J. A. 16A). It appears from 
the complaint that appellees already are under contract 
with the City of New York to grant to the City a maximum 
sum equal to $8,250,206 in connection with the project, and 
that the City is under contract with private parties for 
the sale of the area at stated minimum prices. It is obvious 
that granting appellants the relief they request will force 
abrogation of those agrements to which the City is a prin¬ 
cipal party. 

It is evident on general principles that the City of New 
York is required to be joined in any litigation which would 
interfere with the performance of contracts entered into by 
the City of New York or which would prevent the City’s 
condemnation of the property involved. In Balter v. Ickes, 
67 U. S. App. D. C. 112, 89 F. 2d 856 (1937), a group of 
individuals claiming various interests in parts of an area 
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in St. Louis intended to be acquired as a National memorial 
brought suit to enjoin the federal officials involved from 
expending any sums for acquiring or improving the pro¬ 
posed memorial site. It appears from the opinion in the 
case that the United States had proposed to establish the 
memorial in the City of St. Louis if that City would pay 
into the Federal Treasury one fourth of its cost, which the 
City had done. The Court held that under these circum¬ 
stances the City of St. Louis was an indispensable party to 
the suit, and accordingly that the district court was with¬ 
out jurisdiction to proceed against the federal officials 
alone. Reviewing several Supreme Court precedents, the 
Court concluded that “Both parties [the United States and 
the City of St. Louis] are essential to the completion of 
this enterprise.” Id., 67 App. D. C. at 115. The Court 
emphasized that “This is not a suit by one of the parties 
to the contract, seeking to annul it, but by third parties, 
asserting a somewhat questionable interest, who attempt 
to defeat the carrying out of the agreement.” Ibid. In 
the view of the Court, it followed “That before any final 
decree adjudicating the issues can be entertained, all the 
parties to the contract must be before the court and be given 
an opportunity to be heard.” Ibid. 

The indispensability of the City of New York to a proper 
disposition of the present controversy follows a fortiori 
from the Balter decision. Here the situation is that the 
federal officials, the only parties before the Court, play no 
role in the actual acquisition of the area involved, and the 
City officials could proceed with the project without any 
approval or supervision whatever from them. With respect 
to the necessity for having before the court both parties 
to the project contracts, the Balter opinion is on all fours 
with the present case. There, as here, the complainants 
purportedly were concerned only with preventing the ex¬ 
penditure of funds by the federal officials sued, but the 
Court, looking beyond the mere form of the relief requested 
realistically concluded that the actual thrust of the litiga¬ 
tion was against the contracts entered into. 

The heavy reliance in appellants ’ brief on Gauss v. KirTc, 
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91 U. S. App. D. C. 80,198 F. 2d 83 (1952), which involved 
an unrelated factual situation, and the marked absence in 
the brief of any comment whatever on the Balter case de¬ 
spite the direct relevance of the situation there involved, 
exposes the lack of merit in appellants’ position. The 
point decided in Gauss v. Kirk was that the proposed vendor 
of property was a conditionally necessary party rather 
than an indispensable party in a suit by the proposed pur¬ 
chaser of the property for recovery of a deposit paid to 
the agent. The standard of indispensability stated in the 
Court’s opinion in Gauss v. Kirk is fully satisfied here, for 
the City of New York not only has an interest in this con¬ 
troversy, “but an interest of such a nature that a final de¬ 
cree cannot be made without either affecting that interest 
or leaving the controversy in such a condition that its 
final termination may be wholly inconsistent with equity 
and good conscience.” (91 U. S. App. D. C. at 82). 2 Any 
adverse termination of the instant suit would result in dis¬ 
crediting condemnation action by the City, although such 
procedings as a matter of law and practice are completely 
within its domain; would interfere with contractual ar¬ 
rangement made by the City with the Housing and Home 
Finance Agency and with private sponsors of the project, 
and would undermine financing of the project. Such a re¬ 
sult without the City’s participation in the litigation cer¬ 
tainly would be unconscionable, particularly since the ap¬ 
pellants already have obtained complete consideration of 
their contentions in the courts of New York and in the halls 
of Congress. The vital distinctions between the Gauss 
case on the one hand and this and the Balter cases is ob¬ 
vious from the fact that the Gauss opinion makes no refer¬ 
ence to the earlier Balter opinion. But aside from the 
critical factual differences, here as in Balter as well as 
under the principles discussed in Gauss, it clearly would 
be inequitable to allow the questions involved in this action 
to be decided without joining the City of New York as a 
party. See also Stevens v. Bartholomew, U. S. App. 

2 Quoting from Shields v. Barrow, 17 How. 129, 139 (1854) and 
Landram v. Jordan, 25 U.S. App. D.C. 291, 300 (1905), affirmed, 
203U.S. 56. 
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D. C. 94, 222 F. 2d 804 (1955); Heyward v. Pvblic Heasing 
Administration, 94 U. S. App. D. C. 5, 214 F. 2d 222 (1954). 3 

Accordingly it is submitted that the District Court cor¬ 
rectly dismissed the complaint on the ground that the City 
of New York was an indispensable party to the suit. 

n 

The Complaint Was Properly Dismissed for Failure to State 
A Claim for Relief Against Appellees. 

All of appellants objections to the proposed project have 
been previously considered on the merits and rejected by 
both the New York courts and a special committee of Con¬ 
gress. 4 Bleeker Lunchonette, Inc., one of the appellants 
here, also was the moving party in the New York litigation, 
and counsel for appellants here appeared as a witness 
before the Congressional Committee. As already noted the 


3 While the Court reserved decision in the Heyward and Stevens 
cases on the question of whether the absent parties were indispens¬ 
able, it held that they were at least conditionally necessary and 
accordingly affirmed judgments dismissing the complaints in both 
cases on the ground that in the exercise of sound discretion jurisdic¬ 
tion should not have been entertained by the District Court. 

4 Appellants contentions were disposed of as follows: 

1. With respect to the complaint that the city of New York’s 
agreement with New York University, one of the private sponsors 
of the project, failed to impose any obligation on the University to 
construct at any time any academic buildings (J.A. 8A-11A), the 
House Committee concluded: “the land will eventually be utilized 
for educational purposes and in that way satisfies the necessary 
requirements under law”. House Report No. 1588, 84th Cong., 1st 
Sess. 9 (1955). The New York Court, after full discussion of the 
issue, described it as “baseless”. Bleeker case, supra 141 N.Y.S. 
at 303. 

2. With respect to the complaint that the redevelopment plan w’as 
not a complete plan for the development of the locality as a whole 
(JA. 11A-13A), the House Committee concluded: “The 'com¬ 
pleteness’ of a plan is also a matter of judgment, a judgment dic¬ 
tated by the availability of funds and the need for one type of 
housing over another. In such a judgment, those most eminently 
qualified to discuss or assume the responsibility of the housing 
problems of New York City must prevail.” House Report, supra 
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New York courts held in substance that the appellants con¬ 
tentions were without foundation in fact and dismissed the 
complaint, Bleeker Luncheonette v. Wagner, 141 N. Y. S. 2d 
293 (Sup. Ct. 1955), affirmed by the Appellate Division, 
June 21, 1955, and leave to appeal denied by the Court of 
Appeals, July 8, 1955; and the Congressional Committee 
unanimously concluded that the project was valid under the 
Housing Act of 1949, House Report No. 1588, 84th Cong., 
1st Sess. (1955). The results of this prior litigation and 
the legislative investigation conclusively establish that the 
appellants contentions relate to questions of judgment only 
and not to the power of the officers involved to act as they 
have in this case. 

The real gravamen of appellants complaint, therefore, as 
in Arizona v. Hobby, 94 TJ.S. App. D.C. 170, 221 F. 2d 498, 
500 (1954), is not that the appellees exceeded their authority 
but that they made an erroneous ruling. The action of these 
federal officials under such circumstances “is in reality the 
action of the United States.” Doehla Greeting Cards , Inc. 


at 8. The New York court commented generally that the matter 
was one of opinion or judgment. Bleeker case, supra, 141 N.Y.S. 
2d at 302. 

3. With respect to the complaint that the procedure used by the 
City of New York in selling the project land for redevelopment 
prevents the attainment of a price constituting fair value (JA. 
14A-15A), the House Committee concluded that the procedure 
followed was “precisely” that contemplated by the law. House 
Report, supra at 8-9. The New York Courts discussed this issue 
extensively and concluded that the proposed arrangements for the 
sale of the land satisfied “all provisions of law.” Bleeker case, 
supra, 141 N.Y.S. at 299-301. 

4. Finally, with respect to the complaint that there was an un¬ 
lawful advance of funds by New York University for the pre¬ 
liminary survey and planning study for the project (J.A. 15A-16A), 
the House Committee made no specific comment but indicated its 
view that “That problem was one which we believe should have 
been and actually has been determined in accordance with local 
laws, rules, and regulations.” House Report, supra at 7. The New 
York Courts pointed out the “innuendo or impression sought by 
plaintiff to be created is utterly baseless. . . . ,” and that the 
money advanced was “accepted conditionally by the city without 
any commitment on its part. ...” Bleeker case, supra, 141 N.Y.S. 
at 298. 
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v. Summerfield, — U. S. App. D. C. —, — F. 2d — (No. 
12484, November 3,1955). As this Court pointed out in the 
Doehla case, in reference to a similar problem involving the 
Postmaster General: “Even if he acted erroneously he was 
within the scope of statutory power; he erroneously per¬ 
formed a statutory duty. It follows that the error of law, 
if any, was an error in the performance of a function of the 
sovereign, and the courts may not enjoin the action.” Id., 
Slip opinion at 5. It is clear therefore on the basis of these 
authorities that the complaint was properly dismissed. 

In essence, appellants are seeking to annul the contract 
between the United States and the City of New York be¬ 
cause of the alleged failure of the officials representing the 
United States to secure certain conditions of benefit to the 
United States. It has frequently been held, however, that 
statutes regulating the contracting procedures of officers 
of the federal government confer no enforceable rights on 
third persons. See e. g. Perkins v. Lukens Steel Co., 310 
U.S. 113, 126 (1940); Friend v. Lee, Slip Op. p. 4,— 
U. S. App. D. C. —, 221 F. 2d 96 (1955). Such provisions, 
as the cited cases point out, are enacted solely for the bene¬ 
fit of the Government, and vest no enforceable rights in 
third parties. For this reason as well, therefore, appel¬ 
lants’ complaint affords no basis for relief. 

All of the appellants with the exception of two, are 
alleged to be lessees of property in the project area. (There 
is no allegation that the two exceptions own any estate or 
interest in the property). As was noted in the counterstate- 
ment of the case, supra, the only specific injury which the 
appellants allege they will suffer is eviction from the 
project area. Such injury, however, will be suffered, if at 
all, as a direct result of condemnation proceedings brought 
by the City of New York, which is not a party to this liti¬ 
gation, and not as the result of action by the federal officers 
who are parties to the litigation. The appellants’ injury, 
therefore, is not attributable to the complaint made against 
the present appellees, and it follows again that appellants 
have failed to state a claim for relief in the present action. 

Furthermore it would appear that appellants will not 
suffer any irreparable injury as a result of action by the 




13 


City of New York. This of course is an issue on which the 
City is entitled to be fully heard, and, since the City of. New 
York is not a party to this action, we do not wish to be 
understood as attempting to state the position of the City 
on this question. However, it is evident that a leasehold 
interest is property in the constitutional sense, and there¬ 
fore that a lessee is entitled to compensation for the taking 
of his interest when the leasehold property is taken by 
eminent domain. In such cases, that is where a condemna¬ 
tion award is made for property under lease: “Compensa¬ 
tion is due to the lessor for damage to his reversionary in¬ 
terest and to the lessee for damage to his leasehold.” 
Nichols, Eminent Domain § 12.42[1] (3d ed. 1950); Applica¬ 
tion of City of New York, 272 App. Div. 826, 70 N. Y. S. 2d 
317 (1947); 103 Park Ave. v. Exchange Buffet Corp., 242 
N. Y. 366, 152 N. E. 117, 120 (1926), error dismissed, 274 
U. S. 722. As explained in Nichols, Eminent Domain 
§ 12.42: “The award stands in the place of the land and the 
owners of each interest may recover out of the award the 
same proportionate interest which they had in the land 
condemned.” Since appellants will share in the award to 
the extent of their interest in the property taken, they 
cannot claim any right to injunctive relief on this basis 
either. As the Supreme Court very recently said in fully 
upholding the District of Columbia Redevelopment Act: 
“The rights of these property owners are satisfied when 
they receive that just compensation which the Fifth Amend¬ 
ment exacts as the price of the taking.” Bernum v. Parker, 
348 U. S. 26, 36 (1954). 

It is clear for these reasons that the District Court cor¬ 
rectly concluded that the appellants failed to state a claim 
upon which relief could be granted. 

m 

The Complaint Was Properly Dismissed Because Appellants 

Lacked Standing to Sue. 

Appellants base their claimed standing to seek judicial 
review of the proposed redevelopment plan primarily upon 
Section 10 of the Administrative Procedure Act, 5 IJ. S. C. 
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§ 1009 (1952). Whatever possible validity their position in 
this regard may have had, it is clear now that the contention 
falls under this Court’s recent decision in Kansas City 
Power & Light Co. v. McKay, — U. S. App. D. C. —, 225 
F. 2d 924 (1955). 

In the McKay case, as here, the appellants based their 
right to bring an action challenging the validity of a fed¬ 
erally supported power program on their alleged status 
as persons “suffering legal wrong” or “adversely affected 
or aggrieved” within the meaning of Section 10 of the Ad¬ 
ministrative Procedure Act. The Court, in an opinion 
which fully discussed the issue, concluded that the Adminis¬ 
trative Procedure Act was unavailing as a predicate for 
appellants’ standing. Describing the terms used in Section 
10 as “terms of art”, the opinion, quoting from the Attor¬ 
ney General’s Manual on the Administrative Procedure 
Act 96 (1947) points out that Section 10 was a restatement 
of existing law. By the term “legal wrong” was meant 
“ ‘such wrong as particular statutes and the courts have 
recognized as constituting grounds for judicial review’ 
while the phrase “adversely affected or aggrieved” was 
principally referable to particular statutes which used that 
phrase to designate the persons who could obtain judicial 
review of administrative action. See e. g. Section 9 of the 
Securities Act, 15 TJ. S. C. § 771 (1952); Section 402(b) (2) 
of the Communications Act, 46 TJ. S. C. § 402 (1952); and 
Section 1006 of the Civil Aeronautics Act, 49 U. S. C. § 646 
(1952). Id., Slip Opinion at 13-15. 

It is clear from the discussion under Argument II, supra, 
that here as in the McKay case, these appellants cannot 
successfully claim that they are suffering a legal wrong 
from the action of appellees such as “particular statutes 
and the courts have recognized as constituting grounds for 
judicial review.” On the contrary, for the reasons dis¬ 
cussed under Argument II, it is obvious that appellants 
have no justiciable interest in tbe federal government’s 
program to aid the City’s redevelopment project; appel¬ 
lants only possible claim being against the City in connec- 
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tion with condemnation of the property on which their busi¬ 
nesses are located. 

It is equally clear here as in the McKay case that there is 
no “relevant statute within the meaning of which the [ap¬ 
pellants] are ‘adversely affected or aggrieved’ ”, as is also 
required by Section 10. The Housing Act of 1949, which 
is the only pertinent statute, like the Rural Electrification 
Act (7IJ. S. C. §§ 901 et seq. (1952)) and the Flood Control 
Act (33 U. S. C. §§701-1 et seq. (1952)) involved in the 
McKay case, “clearly contemplates Congressional, rather 
than judicial, review of the governmental activities here 
in question . . .” And of course appellants already 
have had a full opportunity to air their complaints before 
the appropriate Congressional Committee. See H. Rep’t 
No. 1588, 84th Cong., 1st Sess. (1955). 

The Court in the McKay case cautioned that it would be 
prepared to hold in an appropriate case that “one who com¬ 
plains of administrative action may find a remedy under 
the [Administrative Procedure] Act beyond the strict scope 
of judicial review recognized prior to its adoption . . .” 
Id., Slip Opinion at 16. But it is as true here as in the 
McKay case that “no judicially enforceable right of [appel- 
ants] has been disregarded by the administrative action 
brought before us for review.” Ibid. For while it is true 
that the program of federal aid may help the City of New 
York, it cannot harm these appellants in any sense that the 
law recognizes. 

Appellants also contend, in reliance on Embassy Dairy 
v. Cawudier, 93 U. S. App. D. C. 364, 211 F. 2d 41 (1954), 
that the equity powers of the Court provide an entirely inde¬ 
pendent basis for judicial review of administrative action 
(Br. p. 15). This contention likewise is directly refuted 
by the McKay case. On this point the Court explained that 
plaintiffs interests as citizens, property owners, or fran¬ 
chise holders considered independently, conferred no stand¬ 
ing upon them to challenge governmental action in the 
courts, anymore than could any other ordinary taxpayer. 
Id., Slip Opinion at 16-17. See Massachusetts v. Melleon, 
262 U. S. 447 (1923). Specifically considering the Embassy 
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J^airy case, the Court concluded as follows: “Nor does 
this case fit the type of situation in which parties economi¬ 
cally affected by regulatory action on the part of the Gov¬ 
ernment have been held entitled to seek judicial relief, 
whether the Government has taken action specifically di¬ 
rected against plaintiff or whether the action taken 
threatens to affect plaintiff’s interest adversely though not 
singling him out specifically. In many such cases of di¬ 
rectory or restrictive governmental action, the courts have 
taken jurisdiction pursuant to specific judicial review pro¬ 
visions in the regulatory statute, under the Administrative 
Procedure Act, or in the exercise of their general equity 
powers. But where, as here, there is no ‘legislative declara¬ 
tion of rights ’, no regulatory action by the Government, and 
no special provision for judicial review enlarging on the 
constitutional equity powers of the Federal courts, plaintiffs 
can appeal only to those equity powers, and he must show 
more than that he is a person economically affected or 
otherwise aggrieved by some governmental activity . . .” 
(Footnotes omitted.) Id., Slip Opinion at 17-18. 

Appellants’ final contention is that Section 106(c)(1) of 
the Housing Act, 42 U. S. C. 1456(c)(1) (1952), which pro¬ 
vides that the Administrator may sue or be sued, affords 
another basis for standing. This contention is without 
merit. This provision merely vests the Administrator with 
legal capacity to sue or be sued, but it obviously does not 
affect the standing of others to bring suit or the legal 
insufficiency of their allegations. 
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The McKay case and the authorities upon which it relies 
completely refute appellants’ contention that they have 
standing to challenge the administrative action involved in 
this case. Accordingly, it is submitted that the District 
Court correctly dismissed the complaint on the ground that 
appellants lacked standing to sue. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Milton Eisenberg, 
Assistant United States Attorneys 
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APPENDIX 

1. The Housing Act of 1949, 42 U.S.C. § 1441 Et Seq. (1952), 
Provides in Pertinent Part as Follows: 

• • # • • 

DECLARATION OF NATIONAL HOUSING POLICY 

Sec. 2. The Congress hereby declares that the general 
welfare and security of the Nation and the health and living 
standards of its people require housing production and 
related community development sufficient to remedy the 
serious housing shortage, the elimination of substandard 
and other inadequate housing through the clearance of 
slums and blighted areas, and the realization as soon as 
feasible of the goal of a decent home and a suitable living 
environment for every American family, thus contributing 
to the development and redevelopment of communities and 
to the advancement of the growth, wealth, and security of 
the Nation. The Congress further declares that such pro¬ 
duction is necessary to enable the housing industry to make 
its full contribution toward an economy of maximum em¬ 
ployment, production, and purchasing power. The policy 
to be followed in attaining the national housing objective 
hereby established shall be: (1) private enterprise shall 
be encouraged to serve as large a part of the total need 
as it can; (2) governmental assistance shall be utilized 
where feasible to enable private enterprise to serve more 
of the total need; (3) appropriate local public bodies shall 
be encouraged and assisted to undertake positive programs 
of encouraging and assisting the development of well- 
planned, integrated residential neighborhoods, the develop¬ 
ment and redevelopment of communities, and the produc¬ 
tion, at lower costs, of housing of sound standards of design, 
construction, livability, and size for adequate family life; 
(4) governmental assistance to eliminate substandard and 
other inadequate housing through the clearance of slums 
and blighted areas, to facilitate community development 
and redevelopment, and to provide adequate housing for 
urban and rural nonfarm families with incomes so low that 
they are not being decently housed in new or existing hous¬ 
ing shall be extended to those localities which estimate their 
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own needs and demonstrate that these needs are not being 
met through reliance solely upon private enterprise, and 
without such aid; and (5) governmental assistance for 
decent, safe, and sanitary farm dwellings and related fa¬ 
cilities shall be extended where the farm owner demon¬ 
strates that he lacks sufficient resources to provide such 
housing on his own account and is unable to secure neces¬ 
sary credit for such housing from other sources on terms 
and conditions which he could reasonably be expected to 
fulfill. The Housing and Home Finance Agency and its 
constituent agencies, and any other departments or agencies 
of the Federal Government having powers, functions, or 
duties with respect to housing, shall exercise their powers, 
functions, and duties under this or any other law, consist¬ 
ently with the national housing policy declared by this 
Act and in such manner as will facilitate sustained progress 
in attaining the national housing objective hereby estab¬ 
lished, and in such manner as will encourage and assist 

(1) the production of housing of sound standards of design, 
construction, livability, and size for adequate family life; 

(2) the reduction of the costs of housing without sacrifice 
of such sound standards; (3) the use of new designs, mate¬ 
rials, techniques, and methods in residential construction, 
the use of standardized dimensions and methods of assem¬ 
bly of home-build materials and equipment, and the in¬ 
crease of efficiency in residential construction and main¬ 
tenance; (4) the development of well-planned, integrated, 
residential neighborhoods and the development and re¬ 
development of communities; and (5) the stabilization of 
the housing industry at a high annual volume of residen¬ 
tial construction. 

• • • • • 

Sec. 101. In extending financial assistance under this 
title, the Administrator shall— 

(a) give consideration to the extent to which appro¬ 
priate local public bodies have undertaken positive 
programs (1) for encouraging housing cost reductions 
through the adoption, improvement, and modern¬ 
ization of building and other local codes and regula¬ 
tions so as to permit the use of appropriate new ma- 
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terials, techniques, and methods in land and residen¬ 
tial planning, design, and construction, the increase of 
efficiency in residential construction, and the elimina¬ 
tion of restrictive practices which unnecessarily in¬ 
crease housing costs, and (2) for preventing the spread 
or recurrence, in such community, of slums and blighted 
areas through the adoption, improvement, and mod¬ 
ernization of local codes and regulations relating to 
land use and adequate standards of health, sanitation, 
and safety for dwelling accommodations; and 

(b) encourage the operations of such local public 
agencies as are established on a State, or regional 
(within a State), or unified metropolitan basis or as 
are established on such other basis as permits such 
agencies to contribute effectively toward the solution 
of community development or redevelopment problems 
on a State, or regional (within a State), or unified 
metropolitan basis. 

• * • • • 

Sec. 103. (a) The Administrator may make capital grants 
to local public agencies to enable such agencies to make 
land in project areas available for redevelopment at its 
fair value for the uses specified in the redevelopment plans: 
Provided , That the Administrator shall not make any con¬ 
tract for capital grant with respect to a project which con¬ 
sists of open land. The aggregate of such capital grants 
with respect to all the projects of a local public agency on 
which contracts for capital grants have been made under 
this title shall not exceed two-thirds of the aggregate of 
the net project costs of such projects, and the capital grants 
with respect to any individual project shall not exceed the 
difference between the net project cost and the local grants- 
in-aid actually made with respect to the project. 

• • • • • 

Sec. 104. Every contract for capital grant under this title 
shall require local grants-in-aid in connection with the proj¬ 
ect involved which, together with the local grants-in-aid to 
be provided in connection with all other projects of the local 
public agency on which contracts for capital grants have 
theretofore been made, will be at least equal to one-third of 


the aggregate net project costs involved (it being the pur¬ 
pose of this provision and section 103 to limit the aggregate 
of the capital grants made by the Administrator with re¬ 
spect to all the projects of a local public agency on which 
contracts for capital grants have been made under this title 
to an amount not exceeding two-thirds of the difference 
between the aggregate of the gross project costs of all such 
projects and the aggregate of the total sales prices and 
capital values referred to in section 110 (f) of land in such 
projects). 

Sec. 105. Contracts for financial aid shall be made only 
with a duly authorized local public agency and shall require 
that— 

(a) The redevelopment plan for the project area be 
approved by the governing body of the locality in which 
the project is situated, and that such approval include 
findings by the governing body that (i) the financial 
aid to be provided in the contract is necessary to enable 
the land in the project area to be redeveloped in ac¬ 
cordance with the redevelopment plan; (ii) the rede- 

. velopment plans for the redevelopment areas in the 
locality will afford maximum opportunity, consistent 
with the sound needs of the locality as a whole, for 
the redevelopment of such areas by private enterprise; 
and (iii) the redevelopment plan conforms to a general 
plan for the development of the locality as a whole; 

(b) When land acquired or held by the local public 
agency in connection with the project is sold or leased, 
the purchasers or lessees shall be obligated (i) to de¬ 
vote such land to the uses specified in the redevelopment 
plan for the project area; (ii) to begin the building of 
their improvements on such land within a reasonable 
time; and (iii) to comply with such other conditions as 
the Administrator finds, prior to the execution of the 
contract for loan or capital grant pursuant to this title, 
are necessary to carry out the purposes of this title; 

(c) There be a feasible method for the temporary re¬ 
location of families displaced from the project area, 
and that there are or are being provided, in the project 


23 


area or in other areas not generally less desirable in re¬ 
gard to public utilities and public and commercial fa¬ 
cilities and at rents or prices within the financial means 
of the families displaced from the project area, decent, 
safe, and sanitary dwellings equal in number to the 
number of and available to such displaced families and 
reasonably accessible to their places of employment: 
Provided , That in view of the existing acute housing 
shortage, each such contract entered into prior to July 
1, 1951, shall further provide that there shall be no 
demolition of residential structures in connection with 
the project assisted under the contract prior to July 1, 
1951, if the local governing body determines that the 
demolition thereof would reasonably be expected to 
create undue housing hardship in the locality. 

(d) No land for any project to be assisted under 
this title shall be acquired by the local public agency 
except after public hearing following notice of the 
date, time, place, and purpose of such hearing. 

Sec. 106. (a) In the performance of, and with respect to, 
the functions, powers, and duties vested in him by this 
title, the Administrator, notwithstanding the provisions of 
any other law, shall— 

(1) appoint a Director to administer the provisions 
of this title under the direction and supervision of 
of the Administrator and the basic rate of compensa¬ 
tion of such position shall be the same as the basic 
rate of compensation established for the heads of the 
constituent agencies of the Housing and Home Finance 
Agency; 

(2) prepare annually and submit a budget program 
as provided for wholly owned Government corpora¬ 
tions by the Government Corporation Control Act, as 
amended; 

(3) Maintain an integral set of accounts which shall 
be audited annually by the General Accounting Office 
in accordance with the principles and procedures ap¬ 
plicable to commercial transactions as provided by the 
Government Corporation Control Act, as amended, and 
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no other audit shall be required: Provided, That such 
financial transactions of the Administrator as the mak¬ 
ing of advances of funds, loans, or capital grants and 
vouchers approved by the Administrator in connection 
with such financial transactions shall be final and con¬ 
clusive upon all officers of the Government; and 

(4) make an annual report to the President, for 
transmission to the Congress, to be submitted as soon 
as practicable following the close of the year for which 
such report is made. 

(b) Funds made available to the Administrator pursuant 
to the provisions of this title shall be deposited in a check¬ 
ing account or accounts with the Treasurer of the United 
States. Receipts and assets obtained or held by the Ad¬ 
ministrator in connection with the performance of his func¬ 
tions under this title shall be available for any of the pur¬ 
poses of this title (except for capital grants pursuant to 
section 103 hereof), and all funds available for carrying out 
the functions of the Administrator under this title (includ¬ 
ing appropriations therefor, which are hereby authorized), 
shall be available, in such amounts as may from year to 
year be authorized by the Congress, for the administrative 
expenses of the Administrator in connection with the per¬ 
formance of such functions. 

(c) In the performance of, and with respect to, the func¬ 

tions, powers, and duties vested in him by this title, the 
Administrator, notwithstanding the provisions of any other 
law, may- 

(1) sue and be sued; 

• • • • • 

(7) include in any contract or instrument made pur¬ 
suant to this title such other covenants, conditions, or 
provisions (including such covenants, conditions, or 
provisions as, in the determination of the Administra¬ 
tor, are necessary or desirable to prevent the payment 
of excessive prices for the acquisition of land in con¬ 
nection with projects assisted under this title) as he 
may deem necessary to assure that the purposes of 
this title will be achieved. No provision of this title 
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shall be construed or administered to permit specula¬ 
tion inland holding. 

• * • • • 

Sec. 110. The following terms shall have the meanings, 
respectively, ascribed to them below, and, unless the context 
clearly indicates otherwise, shall include the plural as well 
as the singular number: 

(a) “Redevelopment area” means an area which is ap¬ 
propriate for development or redevelopment and within 
which a project area is located. 

(b) “Redevelopment plan” means a plan, as it exists 
from time to time, for the development or redevelopment of 
a redevelopment or project area, which plan shall be suffi¬ 
ciently complete (1) to indicate its relationship to definite 
local objectives as to appropriate land uses and improved 
traffic, public transportation, public utilities, recreational 
and community facilities, and other public improvements; 
and (2) to indicate proposed land uses and building re¬ 
quirements in the project area: Provided, That the Admin¬ 
istrator shall take such steps as he deems necessary to as¬ 
sure consistency between the redevelopment plan and any 
highways or other public improvements in the locality re¬ 
ceiving financial assistance from the Federal Works Agency. 

(c) “Project” may include (1) acquisition of (i) a slum 
area or a deteriorated or deteriorating area which is pre- 
dominently residential in character, or (ii) any other de¬ 
teriorated or deteriorating area which is to be developed or 
redeveloped for predominently residential uses, or (iii) land 
which is predominantly open and which because of obsolete 
platting, diversity of ownership, deterioration of structures 
or of site improvements, or otherwise substantially impairs 
or arrests the sound growth of the community and which is 
to be developed for predominantly residential uses, or (iv) 
open land necessary for sound community growth which is 
to be developed for predominantly residential uses (in which 
event the project thereon, as provided in the proviso of sec¬ 
tion 103 (a) hereof, shall not be eligible for any capital 
grant); (2) demolition and removal of buildings and im¬ 
provements ; (3) installation, construction, or reconstruction 
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of streets, utilities, and other site improvements essential 
to the preparation of sites for uses in accordance with the 
redevelopment plan; and (4) making the land available for 
development or redevelopment by private enterprise or 
public agencies (including sale, initial, leasing, or retention 
by the local public agency itself) at its fair value for uses in 
accordance with the redevelopment plan. For the purposes 
of this title, the term ‘‘project’’ shall not include the con¬ 
struction of any of the buildings contemplated by the rede¬ 
velopment plan, and the term “redevelopment” and deriva¬ 
tives thereof shall mean develop as well as redevelop. For 
any of the purposes of section 109 hereof, the term “proj¬ 
ect” shall not include any donations or provisions made as 
local grants-in-aid and eligible as such pursuant to clauses 
(2) and (3) of section 110 (d) hereof. 

(d) “Local grants-in-aid” shall mean assistance by a 
State, municipality, or other public body, or any other en¬ 
tity, in connection with any project on which a contract for 
capital grant has been made under this title, in the form of 
(1) cash grants; (2) donations, at cash value, of land (ex¬ 
clusive of land in streets, alleys, and other public rights-of- 
way which may be vacated in connection with the project), 
and demolition or removal work, or site improvements in the 
project area, at their cost; and (3) the provision, at their 
cost, of parks, playgrounds, and public buildings or facilities 
(other than low-rent public housing) which are primarily of 
direct benefit to the project and which are necessary to serve 
or support the new uses of land in the project area in ac¬ 
cordance with the redevelopment plan: Provided, That, in 
any case where, in the determination of the Administrator, 
any park, playground, public building, or facility is of direct 
and substantial benefit both to the project and to other areas, 
the Administrator shall provide that, for the purpose of 
computing the amount of the local grants-in-aid for such 
project, there shall be included an allowance of an appro¬ 
priate portion (as determined by the Administrator) of the 
cost of such park, playground, public building, or facility. 
No demolition or removal work, improvement, or facilitiy 
for which a State, municipality, or other public body has 
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received or has contracted to receive any grant or subsidy 
from the United States, or any agency or instrumentality 
thereof, for such work, or the construction of such improve¬ 
ment or facility, shall be eligible for inclusion as a local 
grant-in-aid in connection with a project or projects assisted 
under this title. 

(e) “Gross project cost” shall comprise (1) the amount 
of the expenditures by the local public agency with respect 
to any and all undertakings necessary to carry out the pro¬ 
ject (including the payment of carrying charges, but not 
beyond the point where the project is completed), and (2) 
the amount of such local grants-in-aid as are furnished in 
forms other than cash. 

(f) “Net project cost” shall mean the difference between 
the gross project cost and the aggregate of (1) the total 
sales prices of all land sold, and (2) the total capital values 
(i) imputed, on a basis approved by the Administrator, to 
all land leased, and (ii) used as a basis for determining 
the amounts to be transferred to the project from other 
funds of the local public agency to compensate for any land 
retained by it for use in accordance with the redevelopment 
plan. 

(g) “Going Federal rate” means the annual rate of in¬ 
terest (or, if there shall be two or more such rates of inter¬ 
est, the highest thereof) specified in the most recently issued 
bonds of the Federal Government having a maturity of ten 

'Veavs or more, determined at the date the contract for ad- 
/ vance of funds or for loan is made. Any contract for loan 
made may be revised or superseded by a later contract, so 
that the going Federal rate, bn the basis of which the inter¬ 
est rate on the loan is fixed, shall mean, the going Federal 
rate, as herein defined, on the date that such contract is re¬ 
vised or superseded by such later contract. 

(h) “Local public agency” means any State, county, mu¬ 
nicipality, or other governmental entity or public body 
which is authorized to undertake the project for which as¬ 
sistance is sought. “State” includes the several States, the 
District of Columbia, and the Territories, dependencies, and 
possessions of the United States. 


(i) “Administrator” means the Housing and Home Fi¬ 
nance Administrator. 

2. The New York General Municipal Law § 72-k, provides 
as follows: 

Acquisition of real property for clearance and rehabilita¬ 
tion; sale or lease of property for such purposes 

1. The governing board or other appropriate au¬ 
thority of a municipal corporation may acquire by 
purchase, gift, devise, lease, condemnation or other¬ 
wise, in accordance with the provisions of any appro¬ 
priate general, special, or local law applicable to the 
acquisition, of real property by such municipal cor¬ 
poration, real property or any interest therein neces¬ 
sary for or incidental to the clearance, replanning, 
reconstruction, and neighborhood rehabilitation of sub¬ 
standard and insanitary areas, together with adequate 
provision for recreational and other facilities appurte¬ 
nant thereto. 

2. In addition to employing any other local lawful 
method of utilizing or disposing of any real property 
or any interest therein owned by a municipal corpora¬ 
tion, or acquired by it pursuant to subdivision one of 
this section, such municipal corporation, acting through 
its board of estimate or other governing body, may 
sell, lease for a term not exceeding ninety-nine years, 
or otherwise dispose of any such real property to any 
person, firm or corporation at the highest marketable 
price or rental at public motion or by sealed bids pur¬ 
suant to the provisions any general, special or local 
law applicable to the sale or disposition of real prop¬ 
erty by such municipal corporation, for the purpose 
of clearance, replanning, reconstruction and neighbor¬ 
hood rehabilitation by the purchaser of such real prop¬ 
erty in substandard and insanitary areas, in such man¬ 
ner as may be prescribed by the board of estimate or 
other governing body. Any deed, lease or instrument 
by which real property or any interest therein is con¬ 
veyed or disposed of in such manner shall contain 
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provisions requiring the purchaser or grantee to clear, 
replan, reconstruct or rehabilitate such property in 
such manner as may be prescribed by the board of 
estimate or other governing body, and provisions in¬ 
suring the use of such real property for purposes con¬ 
sistent with the clearance, replanning, reconstruction 
and neighborhood rehabilitation of substandard and 
insanitary areas. Such deed or instrument may con¬ 
tain such other provisions, conditions and restrictions, 
including specifications relating to clearance, replan¬ 
ning, reconstruction, and rehabilitation as may be pre¬ 
scribed by the board of estimate or other governing 
body. The prior consent of the city planning commis¬ 
sion or other analogous body of such municipal cor¬ 
poration shall be required for the acquisition of prop¬ 
erty by such municipal corporation for the purposes 
of this subdivision, which prior consent shall be based 
upon a finding made by such city planning commission 
or other analogous body after a public hearing thereon, 
that such acquisition is necessary for the clearance, 
replanning, reconstruction and neighborhood rehabili¬ 
tation of real property in a substandard and insanitary 
area. 

3. In proceeding under this section in addition to 
all other powers which it may exercise, a municipal 
corporation, acting through its board of estimate or 
other governing body, may; (1) cooperate with the 
federal government and apply for and accept financial 
assistance, loans and grants, as provided in title I of 
the housing act of nineteen hundred forty-nine and all 
federal laws amendatory and supplemental thereto; 
(2) provide local grants-in-aid in the form of munici¬ 
pal services and facilities as provided under such fed¬ 
eral laws; (3) contract with the federal government 
as provided under such federal laws including agree¬ 
ments to comply with (a) provisions requiring pay¬ 
ment of not less than certain minimum salaries and 
wages to architects, engineers, technicians, laborers, 
mechanics and other personnel; (b) provisions pro- 
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hibiting rebates and kick-backs; (c) provisions requir¬ 
ing contractors and subcontractors to furnish reports 
and other data to the secretary of labor; and (d) such 
other provisions, covenants and conditions as the fed¬ 
eral agency may deem necessary or desirable for 
effectuating the federal purposes; (4) issue bonds or 
other obligations for the acquisition of the property 
in the same manner as for the acquisition of property 
for other public purposes. The period of probable 
usefulness of such purpose is hereby determined to 
be fifteen years; (5) provide, in the discretion of the 
board of estimate or other local governing body, for 
clearance of the property by the municipality or by 
the person, firm or corporation to whom such property 
is sold or leased. In the event that clearance is pro¬ 
vided by the municipality, the cost of such clearance 
shall be financed in the same manner as acquisition 
costs. 
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In The 

Ittifrft States (Cmtrt of Appeals 

Fob the District of Columbia Circuit 
No. 12817 

Allied-City Wide, Inc., et al., AppeUcmts 

v. 

Albert M. Cole, Administrator, and 
James W. Follin, Urban Renewal Commissioner of the 
Housing and Home Finance Agency of the 
United States of America, Appellees 

Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 

A basic misconception running through the brief for 
appellees should be clarified at the outset. Appellees ap¬ 
parently consider ihis action as directed “to an attack on 
a contract between themselves and the City of New York, 
and that “The complaint enumerated four specific objec¬ 
tions to the validity of the agreements entered into be¬ 
tween New York City and the appellees under the rede¬ 
velopment plan . . as set out on page 2 of appellees’ 
brief. A reading of the amended complaint, printed in 
its entirety in the Joint Appendix, and which was the 
basis for the action of the court .below and this appeal, 
discloses that it is not an attack on this contract, but a 
complaint seeking simply the review of the actions of ap¬ 
pellees in their functions under the Housing Act of 1949, 
as amended, in their failure to comply with the require¬ 
ments of that statute, under which they are empowered 
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to make grants-in-aid to localities undertaking redevelop¬ 
ment programs. 

Based on this misconception, appellees argue first that 
the court below could not entertain this action because 
appellants’ contentions “have been considered and re¬ 
jected in two other forums, both more appropriate than 
our local courts”, as stated in appellees’ brief on page 3. 
The crux of their argument is apparently either that the 
decision of the New York state court and the findings of 
the sub-committee of the House Select Committee on 
Small Business are res judicata, or that because the court 
1 of a state and the legislative branch of the Federal gov¬ 
ernment have considered problems relating to the same 
redevelopment project, it would be inappropriate for the 
court below to consider a suit relating to that project. 

The case of Bleecker Luncheonette v. Wagner , 141 NTS 
2d 293, relied upon by appellees, was a suit against the 
Mayor, Board of Estimate and City of New York, alleg¬ 
ing illegal action in the condemnation proceeding relating 
to this project Appellees were not parties to that suit, 
nor was the New York court asked to pass on the ques¬ 
tions raised in the present action, namely, the legality of 
the actions of appellees under Federal statute. 

The limited function of the House Select Committee on 
Small Business sub-committee was well-stated by its 
chairman in opening the hearings on this project (page 1 
of the hearing record): 

“Our function is to study and investigate problems 
as they are presented to us and then make recom¬ 
mendations to the Congress .. 

Appellees argue further that since it is not compulsory 
but entirely optional with the City of New York to avail 
itself of Federal government financial aid : (appellees’ 
brief, page 5), and the City initiated the project and 
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condemnation proceedings, the appellees are not subject 
to suit, inasmuch as their “sole function was to review 
the plans submitted to (them) by the local governing body 
and after finding that they satisfied the broad standards 
of the law, to approve them for Federal financial assist¬ 
ance.” (appellees’ brief, page 6) However, it is in the 
exercise of that very function, of ascertaining whether 
the local officials have fulfilled the requirements of Fed¬ 
eral law on the basis of which financial grants can be 
made, that this suit was brought, and no other. Appel¬ 
lants make no complaint here relating to the action of 
the City officials or the New York court in the condemna¬ 
tion proceeding, but only of appellees in their carrying 
out of their statutory functions. 

INDISPENSABILITY 

Appellees argue in their brief (page 7) that the fact 
that their alleged illegal acts resulted in their entering 
into a contract with the City of New York requires that 
the City be joined as a party in this action, and since the 
City cannot be served in the District of Columbia, the 
legality of appellees’ actions is not subject to review. 
Aside from their misapprehension that this is a contract 
action, as discussed above, appellees seem to be saying 
that since the alleged illegal actions resulted^ jn arrange¬ 
ments with other parties outside the jurisdiction of the 
court, the court is thereby ousted of jurisdiction over the 
subject matter and their actions thereby excluded from re¬ 
view, since no other court can review federal administra¬ 
tive agency action. Such a proposition should not be 
sanctioned by this court. This is a suit to review govern¬ 
mental acts, and the fact that based on such acts other 
persons may have become involved is not a proper de¬ 
fense on the part of the appellees. It might be pointed 
out that no construction or even clearing of the site of 
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this project has as yet begun, and at the time of the in¬ 
stitution of this suit, no title had been transferred. 

The case Balter v. Icke$ 7 67 U.S. App. J>. C. 112, 
89 F. 2d 856, relied on by appellees, was a suit to 
enjoin the Federal government from proceeding to ac¬ 
quire and improve property under a contract between the 
government and a municipality, while the present action 
is one to review the acts of officials in carrying out a 
lending function under a statute laying down specific de¬ 
tailed standards. However, even assuming the claim of 
appellees that this suit is basically a contract action, it is 
submitted that the case of Gauss v. Kirk, 91 U.S. App. 
D.C. 80, 198 F.2d 83, decided fifteen years after the 
Balter case, and strictly a contract case, is the latest ex¬ 
pression of this court on the subject There a direct 
party to a contract was outside the jurisdiction of the 
court, but it was held that the court should proceed in 
order to avoid leaving the plaintiffs remediless. Here, if 
the court below does not take jurisdiction, appellants are 
without a forum. Significantly, representatives of the 
City of New York sat at counsel table in the court below, 
and were consulted by appellees and kept fully informed 
of the proceedings. They requested and received from 
counsel for appellants a copy of the complaint, and at that 
time and later in open court were invited to intervene in 
the action. However, appellees made clear to the court 
below that they did not want the city to appear. For 
them to claim under these circumstances that to proceed 
“without the City’s participation in the litigation certainly 
would be unconscionable” (appellees’ brief, page 9), in 
an attempt to avoid court review of their actions, is a 
negation of the concept of equity jurisprudence that to 
seek equitable relief, one must come to court with clean 
hands. 
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Appellees state that “vital distinctions” exist between 
the Balter and Gauss cases, without detailing such dis¬ 
tinctions. It is submitted that the interest of the absent 
party to the contract in the Gauss case was at least as 
substantial as in the Balter case. Certainly appellees’ 
statements in their brief (page 9) that the court in the 
Gauss case, and counsel for appellants in the present case 
in their brief, did not mention the earlier Balter case, 
does not make these vital distinctions “obvious”. Nor does 
this expose “the lack of merit in appellants’ position.” 

Appellees cite two cases, Stevens v. Bartholomew , 
U.S.App.D.C. , 224 F.2d 804, and Heyward v. Public 
Housing Administrator , 94 U.S.App.D.C. 5, 214 F.2d 223, 
but acknowledge that in neither was the question of in¬ 
dispensability, the issue in the present case, passed on by 
the court. The court below, in the present case, never 
reached the point of deciding whether, if the City of New 
York is a “conditionally necessary” party, the court, in 
the exercise of its equity powers, should proceed, based on 
the efforts made by appellants to have the City join and 
the actual representation of the City in the courtroom. 
The court below instead ordered the action dismissed on 
the basis that “plaintiffs have failed to join an indispen¬ 
sable party” (J.A., page 20A). In the Heyward case, 
this court did not have the issue of indispensability be¬ 
fore it, and in the Stevens case the court specifically 
reserved its judgment on that issue until after the plain¬ 
tiffs in that action should attempt to obtain a decision 
on the merits. 

The present case poses the question of whether appel¬ 
lees should be permitted to avoid judicial review by rea¬ 
son of the fact that their acts resulted in financial com¬ 
mitments to a party which cannot be brought before this 
court, although its position was fully presented, thus 
denying appellants a remedy. Differently stated, can a 
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government official, by showing that based on his acts 
other persons outside the court’s jurisdiction are finan¬ 
cially involved, avoid judicial review of those acts, on 
the basis of indispensability. 

FAILURE TO STATE A CLAIM 

As discussed above, appellees’ argument that because 
the project involved in this action was considered by a 
New York court, in a case involving different parties and 
issues, and by a legislative subcommittee, judicial review 
of appellees’ actions is foreclosed, is unsupportable. Ap¬ 
pellees have set out in a footnote on pages 10 and 11 of 
their brief four aspects of the project which they consid¬ 
ered as having been reviewed and rejected .by the New 
York court and legislative subcommittee. As indicated 
above, the complaint in the Bleeck&r case related only to 
actions on the part of the city officials under their local 
authority, and not to the acts of appellees under their 
empowering statute, and the report of the subcommittee 
considered small business effects of the project, and are 
not controlling on this court. Appellees apparently over¬ 
looked allegations of the amended complaint that the 
Housing Act of 1949, as amended, required that (1) the 
buyer be obligated to begin rebuilding within a reason¬ 
able time (J.A., page 9A), (2) the redevelopment plan 
indicate proposed land use and building requirements 
(J.A., page 9A), (3) the plan conform to the general plan 
for redevelopment of the community (J.A., page 11 A), 
and (4) federal aid be withheld in the event of signifi¬ 
cant misrepresentations and departures from the project 
plan (J.A, page 12A), all of which the amended com¬ 
plaint alleges as having been violated by appellees. These 
alleged violations, which for purposes of the present ap¬ 
peal are to be accepted as correct, do not constitute errors 
of judgment, as claimed by appellees, but rather contra¬ 
ventions of statute. 


7 


Appellees claim also that the appellants in their amend¬ 
ed complaint allege merely the failure of appellees “to 
secure certain conditions of benefit to the United States” 
(appellees , brief, page 12), and cite cases relating to 
general contracting powers of government officers. The 
complaint makes no reference either to benefits to the 
government or the general contracting powers of ap¬ 
pellees, but sets out violations of specific statutory pro¬ 
visions, and accordingly the argument and authorities 
cited by appellees are not in point. 

As to the part played by appellees in connection with 
the redevelopment project, the project was designated 
from its original planning stages as a “Slum Clearance 
Plan Under Title I of the Housing Act of 1949,” and its 
preparation was done in consultation and with the as¬ 
sistance of appellees, on the basis of their payment of 
$8,000,000, amounting to two-thirds of the total outlay. 
The project’s approval by the City was conditioned on 
the receipt of Federal financial aid, and the participation 
of appellees is essential to its being carried out. The al¬ 
legation of paragraph 25 of the amended complaint 
(J.A., page 13A) that appellees’ illegal actions will have 
a substantial adverse economic effect on appellants is one 
of fact which for present purposes is to be taken as cor¬ 
rect 

Appellees cite authorities to contradict the allegation 
of paragraph 10 of the amended complaint, reading in 
part as follows (J.A. page 8A): 

“Because of the circumstances here present and un¬ 
der the applicable statute, those plaintiffs occupying 
the premises as tenants would receive no compensa¬ 
tion whatever . . .” 

This is also a question of fact, and the allegation is as¬ 
sumed correct. However, it should be noted that the 
usual doctrine of compensation in condemnation proceed- 


\ 


8 


ings is not applicable in this situation, in view of the 
standard lease form utilized in New York City, which 
requires the lessee to waive all rights to compensation in 
the event of the condemnation of the leased property. 
Further, the Housing Act of 1949, as amended, makes 
no provision for relocation assistance for businesses, 
even to the extent of moving expenses. Therefore, ex¬ 
cept for the two who own the property they occupy, and 
who may receive some condemnation award, appellants 
will be compelled to find other locations, move their 
equipment, and reestablish their businesses, without any 
financial help whatever. The area consists almost en¬ 
tirely of small businesses, so that the result will be that 
many of the firms, lacking the substantial capital neces¬ 
sary for that purpose, will be forced out of business 
entirely. 

STANDING TO SUE 

Appellees rely on the decision of this court in Kansas 

City Power & Light Company v. McKay, -U.S. App. 

D.C.-, 225 F.2d 924, a suit on the part of certain elec¬ 

tric utility companies asking relief under the Declaratory 
Judgment Act based on federal contracts with five of their 
competitors. This court held the plaintiffs to be without 
standing, saying in part as follows: 

“Neither the Rural Electrification Act, the Flood 
Control Act of 1944 nor the “continuing fund” and 
other appropriation acts referred to in these pro¬ 
ceedings provides for judicial, or indeed even ad¬ 
ministrative, review of action taken by the respec¬ 
tive agencies.” 

The court said further that the “statutory scheme now 
before us clearly contemplates Congressional, rather than 
judicial, review of the governmental activities here in 
question,” Congress having reserved control through its 
review of annual appropriations. 
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Tlie intent of Congress in enacting the Housing Act of 
1949 was different, as expressed in the statutory lan¬ 
guage itself. Section 106 (c)(1) provides: 

“In the performance of, and with respect to, the 
functions, powers, and duties vested in him by this 
title, the Administrator, notwithstanding the provi¬ 
sions of any other law, may— 

(1) sue and be sued;” 

Thus Congress clearly indicated that the actions of ap¬ 
pellees should be judicially reviewable, which distin¬ 
guishes the present case from the Kansas City case. 

The court in the Kansas City opinion indicated also 
that the equity powers of the court did not provide the 
basis for review in that situation, saying: 

“It is indisputable that the essence of plaintiffs’ com¬ 
plaint is the competition which they will suffer if the 
Government’s contracts are carried out. They can 
claim no other interest or injury. The defendants 
have not undertaken to regulate them in any way. 
They have not been ordered to abandon any of their 
activities or to forego the expansion programs 
planned by them.” 

In the present case, the amended complaint alleges that 
the actions of appellees will cause them irreparable dam¬ 
age. As stated above, many will be forced to abandon 
their businesses entirely. Thus we have here not a case 
of a competitor whose only injury is feared competition, 
claiming under a statute making no provision for judicial 
review, but rather persons facing the possible loss of 
their livelihoods bringing action under a statute making 
“special provision for judicial review enlarging on the 
constitutional equity powers of the Federal courts”, as 
stated by this court in the Kansas City opinion. Accord¬ 
ingly, it is submitted, under the Housing Act of 1949, as 
amended, the Administrative Procedure Act, and the 
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courts general equity powers, the tests laid down in 
that case are satisfied, and the court below should have 
entertained this action brought by appellants. 

Respectfully submitted, 

Barney Rosenstein 
1790 Broadway 
New York, New York 
Robert H. Reiter 
John Hudgins 
1311 G Street, N. W. 
Washington, D. C. 
Attorneys for Appellants 
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